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RULE 26.1 CERTIFICATION 

 Pursuant to Federal Rule of Appellate Procedure 26.1, amicus Legal 
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 The Legal Historians who are amici on this brief are individuals who are not 
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1. Are the amici publicly held corporations or other publicly held 
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entity that has a direct financial interest in the outcome of the 
litigation (Local Rule 26.1(b))?  No publicly held corporation or other 
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this litigation due to the participation of the amici. 

 
5. Does this case arise out of a bankruptcy proceeding?  No. 
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STATEMENT OF INTEREST OF AMICI CURIAE 

Saul Cornell is the Paul and Diane Guenther Chair in American History at 

Fordham University.  One of the nation’s leading authorities on early American 

constitutional thought, his work has been widely cited by legal scholars, historians, 

and the U.S Supreme Court and several state supreme courts.  His first book, The 

Other Founders: Anti-Federalism and the Dissenting Tradition in America,  

1788-1828 (1999) received the Society of the Cincinnati Book Prize. His second, A  

Well-Regulated Militia: The Founding Fathers and the Origins of Gun Control in 

America (2006), was awarded the Langum Prize for Historical Literature.  He has 

written numerous essays for law reviews and historical journals on the origins and 

interpretation of the Second Amendment, and edited Whose Right to Bear Arms 

Did the Second Amendment Protect? (2000).  Professor Cornell previously served 

as the Director of the Second Amendment Research Center, John Glenn School of 

Public Affairs, The Ohio State University (2002-2008).  Professor Cornell was one 

of the amici before the U.S. Supreme Court in District of Columbia v. Heller and 

McDonald v. City of Chicago. 

Alfred Brophy is the Judge John J. Parker Distinguished Professor of Law at 

the University of North Carolina School of Law.  He has written extensively on 

race and property law in colonial, antebellum and early Twentieth Century 

America.  Before entering teaching in 1994, he was a law clerk to Judge John 
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Butzner of the United States Court of Appeals for the Fourth Circuit, practiced 

law with Skadden, Arps, Slate, Meagher & Flom in New York, and was a Mellon 

Fellow in the Humanities at Harvard University. 

William J. Novak is a professor of law at the University of Michigan Law 

School.  A specialist on the legal, political, and intellectual history of the United 

States, he is the author of The People’s Welfare: Law and Regulation in 

Nineteenth-Century America, which won the American Historical Association’s 

Littleton-Griswold Prize and was named Best Book in the History of Law and 

Society. Professor Novak was one of the amici before the U.S. Supreme Court in 

District of Columbia v. Heller and McDonald v. City of Chicago. 

Paul Finkelman is the President William McKinley Distinguished Professor 

of Law at Albany Law School.  An expert in constitutional history and 

constitutional law, he is the author of more than 150 scholarly articles and more 

than 30 books.  He has written extensively on Thomas Jefferson, and his 

scholarship on the Second Amendment has been cited by the Supreme Court.  In 

2008 he was listed as one of ten most cited legal historians teaching in law schools. 

 In 2009 he was elected as a member of the American Antiquarian Society. 

 Professor Finkelman was one of the amici before the U.S. Supreme Court in 

McDonald v. City of Chicago.  
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SUMMARY OF ARGUMENT 

As this Court has recognized: “historical meaning enjoys a privileged 

interpretative role in the Second Amendment context.”1  However, reliance on 

legal scholars over historians can result in inaccurate historical conclusions – a 

“lawyer’s history,” rather than a historian’s.2  Hence, amici offer a historian’s 

expert perspective to assist the Court in evaluating the complex and contradictory 

historical evidence, and in separating historical myths from historical realities.

 The court below relied extensively on the concurring opinion of Judge 

Niemeyer in United States v. Masciandaro, 638 F.3d 458 (4th Cir. 2011), which 

concluded that: “Consistent with the historical understanding of the right to keep 

and bear arms outside the home, the Heller Court’s description of its actual holding 

also implies that a broader right exists.”3  However, when one examines the 

relevant history – including new historical research that was not available when 

Masciandaro was decided – it becomes clear that Judge Niemeyer’s conclusion  

rests on a number of common historical misconceptions.  Founding era beliefs and 
                                                            
1  United States v. Masciandaro, 638 F.3d 458, 470 (4th Cir. 2011) (internal 
citations omitted). 
 
2  See Cass R. Sunstein, Second Amendment Minimalism: Heller as Griswold, 122 
HARV. L. REV. 246, 260, 263 – 64 (2008); Saul Cornell, Originalism on Trial: The 
Use and Abuse of History in District of Columbia v. Heller, 69 OHIO ST. L.J. 625, 
639 (2008); Richard A. Posner, In Defense of Looseness: The Supreme Court and 
Gun Control, THE NEW REPUBLIC, Aug. 27, 2008, at 32-33. 
 
3  Masciandaro, 638 F.3d at 468. 
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practices indicate that the need for self-defense in the home implies nothing about 

the existence of a right outside the home.  The historical record is replete with 

examples of limitations of the right to use firearms outside of one’s home. 

Self-defense beyond the home implicates far broader questions of public 

safety, and the historical record indicates that the Founding generation decided to 

leave the resolution of regulating public carrying to the more flexible standards 

afforded by the common law and the public policy preferences of individual 

legislatures.   The fact that weapons were needed to maintain training and hunting 

also has little bearing on how these weapons might be used outside of the home 

because pistols were not typically part of the standard weapons of the militia. In 

some states even traveling to muster was tightly regulated and weapons were 

required to be unloaded.4  

A. The Scope of the Right to Bear Arms in Founding Era  

While Americans may well have believed they had a legal right to defend 

their homes with deadly force if necessary, there is no evidence that members of 

the Founding era thought it was necessary to constitutionalize the protection of this 

right outside of the home.5  Balancing the needs of public safety against the 

                                                            
4  See infra note 14.  
 
5  Not even the most expansive statements of the right from the ratification debates 
can plausibly be read to justify traveling armed, apart from the Pennsylvania  
Anti-Federalists’ discussion of hunting.  Heller, 554 U.S. at 604. 
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exercise of this right was something best left to the individual state legislatures.  

Clear statements about the need to limit the right to keep and bear arms to one’s 

home or property are found both in Virginia – in particular the views of Thomas 

Jefferson – and in Massachusetts. 

1. Virginia and Thomas Jefferson: No Recognition of A Right 
Outside One’s Own Property 
 

Virginia was the first state to draft a new Constitution and Declaration of 

Rights.  George Mason, the primary architect of the Virginia Declaration of Rights, 

had been a leading patriot and took a major role in the creation of the new state’s 

militia.  The language eventually adopted by Virginia stated: 

That a well regulated militia, composed of the body of the people, trained to 
arms, is the proper, natural, and safe defence of a free state; that standing 
armies, in time of peace, should be avoided, as dangerous to liberty; and 
that, in all cases, the military should be under strict subordination to, and 
governed by, the civil power.6  
 
Virginia’s Declaration of Rights made no mention of the right to bear arms 

or a right of self-defense.  The absence of such language did not mean that 

Virginians did not esteem the right of self-defense; it merely underscored the fact 

that they believed such a right was adequately protected under the common law. 

The militia focus of Mason’s language troubled Thomas Jefferson, one of 

the most forward-looking and innovative legal thinkers in the Old Dominion.  

                                                            
6  Virginia Declaration of Rights, PAPERS OF GEORGE MASON, 1: 288.  
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Jefferson proposed his own alternative to Mason’s language, which included a 

more expansive statement of the right of individuals to keep and use firearms.  

Jefferson first proposed that “no free man shall ever be debarred the use of 

arms,” but decided to revise his proposal to limit the exercise of this right to an 

individual’s home or lands.  His revised proposal, which was not enacted, 

suggested that the Virginia Declaration of Rights include language asserting that 

“no free man shall be debarred the use of arms [within his own lands or 

tenements].” 7   

Elsewhere Jefferson evidenced his view that firearms rights did not extend 

beyond one’s property.  In a bill he wrote to deal with poaching, Jefferson included 

a provision restricting the ability to travel armed with a musket outside of the 

context of militia activity.  The proposed law penalized any individual who 

“bear[s] a gun out of his enclosed ground, unless whilst performing military duty.” 

8 The purpose of the statute was to legally distinguish between the different levels 

of regulation appropriate to the use of firearms in different contexts.  In public, 

                                                            
7  THE PAPERS OF THOMAS JEFFERSON (Julian P. Boyd, ed., 1950) 1: 344 and 1:355.  
But see, Dan Friedman, Tracing the Lineage:  Textual and Conceptual Similarities 
in the Revolutionary-Era State Declarations of Rights of Virginia, Maryland, and 
Delaware, 33 RUTGERS L.J. 929, 973-74 n.198 (2002). 
 
8  A Bill for Preservation of Deer (1785), in 2 THE PAPERS OF THOMAS JEFFERSON 
444 (Julian P. Boyd ed., 1950). 
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militia weapons enjoyed legal protection.  By contrast, the civilian use of guns 

outside of the home was subject to greater regulation. 

2. Massachusetts: No Right To Travel Armed Recognized 

 Massachusetts was the first state to introduce language that expressly 

protected a right to keep and bear arms.  The 1780 Constitution adopted by the 

state declared that:  

The People have a right to keep and bear arms for the common defense.  
And as in time of peace armies are dangerous to liberty they ought not to be 
maintained without the consent of the legislature; and the military power 
shall always be held in exact subordination to the civil authority and be 
governed by it.9  
 

The convention’s inclusion of the word “keep” built on an assumption implicit in 

the state’s militia statute, which had been enacted in the colonial era.  Apart from 

the poor, most white male citizens were required to outfit themselves with military 

quality weapons.  As was true for virtually every state’s militia laws, muskets, not 

pistols, were the legally designated weapon of the militia. The only exception to 

this was the horsemen’s pistol required for dragoons and other mounted units.10 

                                                            
9  Article XVII Constitution of 1780, in THE POPULAR SOURCES OF POLITICAL 
AUTHORITY 446 (Oscar Handlin and Mary Handlin, eds., 1966). 
 
10  See Saul CORNELL, A WELL REGULATED MILITIA:  THE FOUNDING FATHERS AND 
THE ORIGINS OF GUN CONTROL IN AMERICA (2006).  For an example from the 
Second Amendment era, see An Act for Regulating and Governing the Militia of 
the Commonwealth of Massachusetts, in ACTS AND LAWS, PASSED BY THE 
GENERAL COURT OF MASSACHUSETTS 294 (1793). 
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 One of the most remarkable features of the framing and ratification of the 

Massachusetts Constitution was the decision to submit the draft constitution to the 

towns for comments. These responses provide a rare glimpse into popular 

constitutional ideas in the Founding era, including ideas about armed self-defense.  

Although individual towns produced dozens of detailed responses to the proposed 

constitution, the clause on the right to keep and bear arms did not prompt extensive 

commentary.  The response of the western town Williamsburgh, however, did fault 

the constitution’s exclusive focus on common defense and proposed the following 

alternative: 

1st. that we esteem it an essential privilege to keep Arms in our houses for 
Our Own Defense and while we Continue honest and  Lawfull Subjects of 
Government we Ought Never to be deprived of them.11 
 

(emphasis added).  This alternative formulation clearly frames the right in terms 

similar to Heller’s core right of self -defense in the home.  

This limited formulation of the right was also evidenced in the language 

chosen by Samuel Adams in his proposed amendment submitted to, but ultimately 

rejected by, the Massachusetts convention.12   

                                                            
11  Town of Williamsburgh (1780), POPULAR SOURCES OF POLITICAL AUTHORITY, 
624 (Oscar Handlin & Mary Handlin, eds., 1966). 
 
12  6 DOCUMENTARY HIST. 1452, 1453 (J. Kaminski & G. Saladino eds. 2000) 
(Samuel Adams’ proposal). 
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B. Recognition of A Private Right To Bear Arms Outside One’s 
Property Relies on Myths, Rather Than Historical Realities, of 
Gun Regulation in the Founding Era and Early Republic 

 
 In Masciandaro, Judge Niemeyer reasoned that the right protected by Heller 

had to extend beyond the home, because of the need to hunt and participate in the 

militia.13  However, while Judge Niemeyer extrapolated a right to carry firearms 

from an unquestioned historical assumption about the way the militia functioned, 

in fact, states regulated the exercise of this right in a robust manner, including 

prohibiting militiamen from traveling with an armed weapon to muster or parade.14  

These types of regulations were an uncontroversial exercise of the state’s police 

powers.15 As Jefferson’s proposed statute suggests, the use of militia weapons 

outside of the home was treated far differently than the use of pistols for non-

militia purposes.  Indeed, the Founding generation had little trouble accepting that 

one might have different legal standards for the use of arms within the home and in 

public. 

                                                            
13 Masciandaro, 638 F.3d at 468. 
 
14 STATUTES OF THE STATE OF NEW JERSEY (1847) at 765; THE REVISED STATUTES 
OF NEW HAMPSHIRE (1851) at 161 ; Parade in this context is an essential part of the 
muster in which weapons are inspected and fines levied, see AMERICAN STATE 
PAPERS.  DOCUMENTS, LEGISLATIVE AND EXECUTIVE OF THE CONGRESS OF THE 
UNITED STATES . . . CLASS V. MILITARY AFFAIRS (1832) at 451-52.   
 
15 WILLIAM J. NOVAK, THE PEOPLE’S WELFARE:  LAW AND REGULATION IN 
NINETEENTH-CENTURY AMERICA 51-82 (1996). 
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Although there were hundreds of essays published both for and against the 

Constitution, the subject of hunting and the right of self-defense outside the home 

produced little commentary.16  There is strong evidence that Federalists and  

Anti-Federalists each saw these issues as matters best left to the state legislatures.  

For example, while Federalist Tench Coxe and the Anti-Federalist author Brutus 

agreed on few things, they were in complete agreement that “it ought to be left to 

the state governments to provide for the protection and defence of the citizen 

against the hand of private violence, and the wrongs done or attempted by 

individuals to each other . . . .”17 

 Further, militia weapons were granted far greater legal protection than  

non-militia weapons.  Although state laws varied, a number of states expressly 

provided that weapons owned in relation to militia service were exempt from 

seizure in any legal proceedings for debt or delinquent taxes.  For example, a 

Philadelphia guidebook for justices of the peace, sheriffs, and constables, in 

discussing goods subject to a “distress for rent” action, noted that while 

tradesmen’s tools were exempt, no provision was made for firearms, apart from 
                                                            
16 Paul Finkelman, It Really Was About A Well Regulated Militia, 59 SYRACUSE L. 
REV. 267 (2008). 
 
17 Brutus, Essays of Brutus VII, in 2 THE COMPLETE ANTI-FEDERALIST 358, 401 
(Herbert J. Storing ed., 1981).  Compare Tench Coxe, “A Freeman,” PA. GAZETTE, 
Jan. 23, 1788, reprinted in FRIENDS OF THE CONSTITUTION: WRITINGS OF THE 
“OTHER” FEDERALISTS 88, 95 (Colleen A. Sheehan & Gary L. McDowell eds., 
1998). 
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muskets and rifles owned by militiamen.18  Similarly, in a guide written for sheriffs 

and tax collectors in Maine, published more than three decades later, militia 

firearms were exempt. 19 

 Given the language of the Second Amendment, the notion that the use of 

militia weapons outside of the home enjoyed greater protection than the use of 

pistols outside of the home makes perfect sense.  Although Heller held that  

self-defense in the home was one core value enshrined in the Second Amendment, 

it is hard to dispute that the Amendment also protects the goal of arming the 

militia.   Since pistols had little value in hunting, and were not standard equipment 

for ordinary militia men, it made sense to carve out a broader right to travel with a 

musket or a rifle as these weapons were needed for training and were suitable for 

hunting.  Yet, even this right was subject to extensive regulation and limitation.  

 Finally, the common law constrained the use of firearms outside of one’s 

property in the Founding era and early republic. The Statute of Northampton 

                                                            
18  THE CONDUCTOR GENERALIS, OR, THE OFFICE, DUTY AND AUTHORITY OF THE 
JUSTICE OF THE PEACE, 116, 266 (1792). 
 
19  JEREMIAH PERLEY, THE MAINE CIVIL OFFICER, OR, THE POWERS AND DUTIES OF 
SHERIFFS, CORONERS, CONSTABLES, AND COLLECTORS OF TAXES 29-30 (1825) 
“every citizen enrolled, and providing himself with the arms, ammunition, and 
accoutrements required by law, shall hold the same exempt from all suits, 
distresses, execution, or sale for debts, or for the payment of taxes.”).  The statute 
describing this legal exemption had been passed in 1792.  For similar discussions 
from a New Jersey guide from the same period, see JAMES EWING, A TREATISE ON 
THE OFFICE AND DUTY OF A JUSTICE OF THE PEACE  70 (1832). 
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(1328) instructed individuals to “bring no force in affray of the peace, nor to go 

ride armed by night nor by day, in fairs, markets.”20  Modern scholars are divided 

over how to interpret the application of this statute in early American law.  In the 

view of Daryl Miller and Patrick Charles, the Statute of Northampton (1328) 

prohibited armed travel.21  Eugene Volokh, a leading academic champion of gun 

rights, argues that this “statute was understood by the Framers as covering only 

those circumstances where carrying arms was unusual and therefore terrifying.”22 

Volokh cites the interpretation of this statue by Sir William Hawkins, an English 

legal commentator familiar to lawyers in the Founding era, who read the 

prohibition in terms of traveling with “unusual and dangerous weapons.”   

The interpretation of the Statute of Northampton by Volokh and Sir Hawkins 

is subtly different than that of Sir William Blackstone.23  Blackstone did not 

describe the crime of affray in terms of traveling with “unusual and dangerous 

weapons,” but described the statute’s prohibition in terms of carrying “dangerous 
                                                            
20 2 Edw. 3, c. 3 (1328). 
 
21 Darrell A.H. Miller, Guns as Smut: Defending the Home-Bound Second 
Amendment, 109 COLUM. L. REV. 1278 (2009); and Patrick J. Charles, The Faces 
of the Second Amendment Outside the Home: History Versus Ahistorical Standards 
of Review, 60 CLEVE. ST. L. REV. 1 (2012). 
 
22 Eugene Volokh, The First and Second Amendments, 109 COLUM. L. REV. 
SIDEBAR 97 (Oct. 27, 2009). 
 
23 4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 148-49 
(1769). 
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or unusual weapons.”24  The Founders were familiar with both English 

commentators and it seems likely that there may have been a range of views on 

interpreting this question.    

The Heller Court relied on Blackstone in discussing permissible limitations 

on the right.  Heller, 554 U.S. at 627.  The Heller Court also referred approvingly 

to the “historical tradition” of prohibiting public carrying, citing English v. State, 

35 Tex. 473 (1871) (see Heller, 554 U.S. at 627), in which the Texas Supreme 

Court upheld a conviction for carrying a pistol in public under a statute banning the 

public carry of deadly weapons, including handguns. 

 The historical record supports this traditionally understood limitation of the 

right.  After all, Founding era public policy on firearms had several objectives:  to 

disarm dangerous and disloyal groups, provide for the safe storage of gun powder 

and firearms, and arm and regulate the militia.25  In the Founding era, inter-

personal violence – including gun violence – was simply not a problem that 

warranted enough attention to produce legislation.26  When cheaper, more reliable 

and more concealable weapons became more common in the early 19th century, 

                                                            
24  Id. 
 
25  For a discussion of early American gun regulation, see Saul Cornell & Nathan 
DeDino, A Well Regulated Right: The Early American Origins of Gun Control, 73 
FORDHAM L. REV. 487, 491-94 (2004). 
 
26  RANDOLPH ROTH, AMERICAN HOMICIDE (2009).   
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legislatures responded with greater restrictions and prohibitions on their public 

carrying, as will be discussed below. 

C. The Historical Conclusions and Antebellum Case Law Relied On 
By Judge Niemeyer Do Not Support A Right Outside One’s 
Property  

 
As cheaper and more reliable handguns began to proliferate in large numbers 

and society underwent a host of profound social and economic changes in the early 

decades of the nineteenth century, handguns and knives gradually became a social 

problem.  In response to a growing perception that these easily concealable 

weapons posed a serious threat to public safety, a number of states passed the first 

modern style weapons control laws.27 These laws triggered the first cases testing 

the scope of the constitutional right to keep and bear arms under state law.28  For 

the first time in American history, courts were faced with deciding this issue: was 

the constitutional right to bear arms implicated when one armed oneself with a 

pistol or a knife outside of the home? 

In Masciandaro, Judge Niemeyer relied on law Professor Volokh’s answer 

to that question for considering Heller’s applicability outside the home.  

Unfortunately, this framework rests on a number of historical assumptions and 

claims that are questionable at best, inaccurate at worst.  In particular, the 

                                                            
27  CORNELL, A WELL REGULATED MILITIA, supra note 10. 
 
28  Id. 
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contention that the “pre-Civil-War American legal practice of treating open 

carrying of weapons as not only legal but constitutionally protected” 29 rests more 

on historical mythology and a highly selective reading of the evidence than it does 

on sound historical research.  In reality, significant antebellum case law on the 

right to bear arms, such as  State v. Buzzard, 4 Ark. 18, 21 (1842), limited the right 

to travel armed, although a few outlier decisions embraced a broader, more 

libertarian view, as in Bliss v. Commonwealth, 12 Ky. 90 (1822).  Most legal 

commentators in the era of the Fourteenth Amendment viewed Buzzard, not Bliss, 

as the orthodox view – indeed, even in Kentucky, the people superseded Bliss by 

amendment.30 

Mischaracterizing the antebellum jurisprudence is not the only problem with 

Volokh’s gun rights version of history.  Volokh is a legal scholar, not a historian, 

and as such he is best trained to deal with doctrinal analysis, relying mostly on case 

law.  However, in matters where there was a broad constitutional consensus and 

laws were not challenged, there would not be a body of case law.  Much legal 

                                                            
29  Eugene Volokh, Implementing the Right to Keep and Bear Arms for  
Self-Defense: An Analytical Framework and a Research Agenda, 56 UCLA L. 
REV. 1443 (2009); Eugene Volokh, The First and Second Amendments, 109 
COLUM. L. REV. SIDEBAR 97, 102 (Oct. 27, 2009).   
 
30  See Saul Cornell & Justin Florence, The Right to Bear Arms in the Era of the 
Fourteenth Amendment: Gun Rights or Gun Regulation, 50 SANTA CLARA L. REV. 
1043 (2010); and KY. CONST. of 1850 art. XI, § 25 (superseding Bliss). 
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scholarship on the right to bear arms, including Volokh’s work, strikingly omits 

any attention to the legal standards outside of the South.31   

 It is not surprising that the vast majority of the early cases testing the limits 

and scope of the right to bear arms came from the South.  By the 1820s the 

antebellum South was the most violent region in the new nation. 32  As the South’s 

homicide rates were more than double that of the North’s most populous cities, 

New York and Philadelphia, it is not surprising that this region led the way in 

passing the first modern style gun control laws.  These new laws generated the first 

test cases of the meaning of the right to bear arms under state constitutional law. 

 If one looks closely at the foundation for Professor Volokh’s claim about the 

right to carry, it consists of a single and quite remarkable statement by a Richmond 

grand jury published in 1820, in which the grand jury denounced the pernicious 

practice of carrying concealed weapons, while affirming the right to carry  
                                                            
31  Nearly all of the antebellum gun cases were decided in the South, and the most 
important counter examples are a trio of Indiana cases that may in part be 
accounted for by Southern migration into Indiana. State v. Mitchell, 3 Blackf. 229 
(Ind. 1833); Walls v. State, 7 Blackf. 572 (Ind. 1845); State v. Duzan, 6 Blackf. 31 
(Ind. 1841); Nicole Etcheson,  Manliness and the Political Culture of the Old 
Northwest, 1790-1860, 15 J. EARLY REP. 59 (1995). 
 
32  RANDOLPH ROTH, AMERICAN HOMICIDE (2009).  Urban areas also underwent a 
significant increase in violence, particularly in assaults with weapons, on this point 
see ERIC H. MONKKONEN, MURDER IN NEW YORK CITY (2001).  Joshua Stein, 
Privatizing Violence: A Transformation in the Jurisprudence of Assault, 30 L. & 
HIST. REV. 423, 445 (2012).  Stein notes that in the three decades between 1810 
and 1840 assaults rose dramatically as did the likelihood that such assaults would 
involve a weapon. 
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arms33 – hardly the sort of historical evidence that could support his broad 

Constitutional conclusion.  

The idea that one might ban concealed carry only if one allowed open carry 

garners some support in the Supreme Court of Georgia’s decision in Nunn v. State, 

1 Ga. 243, 246 (1846).  But even Nunn’s holding may not be as broad as some 

suggest, as the Court also was troubled that under the challenged law “[i]t might be 

insisted, and with much plausibility, that even sheriffs, and other officers therein 

enumerated, might be convicted for keeping, as well as carrying, any of the 

forbidden weapons, while not in the actual discharge of their respective duties.”34  

Further, not only are the pro-slavery views of Nunn’s author, Judge Lumpkin, 

anathema today, but there is little evidence that this case was understood to be a 

controlling precedent even in the South.35  See, e.g., Aymette v. State, 21 Tenn. 

154, 159-61 (1840) (“The Legislature, therefore, have a right to prohibit the 

wearing or keeping weapons dangerous to the peace and safety of the citizens, and 

which are not usual in civilized warfare, or would not contribute to the common 
                                                            
33  On Wearing Concealed Arms, DAILY NAT’L INTELLIGENCER (Sept. 9, 1820). 
 
34  Nunn, 1 Ga. at 246. 
 
35  For the pro-slavery beliefs of Judge Lumpkin, the author of  the Nunn decision, 
see Mason W. Stephenson & D. Grier Stephenson, Jr., To Protect and Defend: 
Joseph Henry Lumpkin, The Supreme Court of Georgia, and Slavery, 25 EMORY L. 
J. 579 (1976) (formerly Journal of Public Law).  For a discussion of how the 
antebellum tradition was interpreted during the era of the Fourteenth Amendment, 
see Cornell & Florence, supra note 30.   
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defence.”); State v. Buzzard, 4 Ark. 18, 21 (1842); State v. Jumel, 13 La. Ann. 399, 

400 (1858).  Indeed, Nunn did not even represent the view of the Supreme Court of 

Georgia for long.  In Hill v. State, 53 Ga. 472, 474 (1874), that Court was “at a loss 

to follow the line of thought that extends the guarantee”—the state constitutional 

“right of the people to keep and bear arms” – “to the right to carry pistols, dirks, 

Bowie-knives, and those other weapons of like character, which, as all admit, are 

the greatest nuisances of our day.” 

In a post-Civil War case relied on by the Heller Court, the Supreme Court of 

Texas, in English v. State, relied on centuries-old traditions of prohibiting arms in 

public places and found it “little short of ridiculous, that any one should claim the 

right to carry upon his person any of the mischievous devices inhibited by the 

statute, into a peaceable public assembly, as, for instance into a church . . . or any 

other place where ladies and gentlemen are congregated together.”  35 Tex. 473, 

478-79 (1871).   Numerous other courts similarly found that prohibitions or 

extensive restrictions on the carrying of firearms in public were constitutionally 

permissible.  See, e.g., Fife v. State, 31 Ark. 455 (1876) (upholding carrying 

prohibition as a lawful “exercise of the police power of the State without any 

infringement of the constitutional right” to bear arms);  State v. Workman, 35 W. 

Va. 367, 373 (1891); Ex parte Thomas, 97 P. 260, 262 (Okla. 1908) (“Practically 

all of the states under constitutional provisions similar to ours have held that acts 

Appeal: 12-1437      Doc: 34            Filed: 06/22/2012      Pg: 29 of 102



19 

of the Legislatures against the carrying of weapons concealed did not conflict with 

such constitutional provision denying infringement of the right to bear arms, but 

were a valid exercise of the police power of the state.”).  The idea that Americans 

recognized a right to carry firearms in public is more supported by Hollywood than 

history; even in Dodge City, that epitome of the Wild West, Wyatt Earp prohibited 

gun carrying.  See Dodge City, Kan., Ordinance No. 16, § XI (Sept. 22, 1876); see 

also 1876 Wyo. Comp. Laws ch. 52, § 1 (1876 Wyoming law prohibiting anyone 

from “bear[ing] upon his person, concealed or openly, any firearm or other deadly 

weapon, within the limits of any city, town or village”); Ark. Act of Apr. 1, 1881; 

Tex. Act of Apr. 12, 1871. 

Nunn clearly had no impact on practices in the North and much of the  

Mid-West and West – though much scholarship on the right to bear arms has been 

strangely silent about legal ideas and practices in these other areas of the nation, 

which included the vast majority of the free population.  Evidence from these 

regions supports an alternative model of the right to carry, one narrowly limited to 

situations where there was a reasonable cause to fear imminent violence.  

 Outside of the South, the model of regulation that emerged and gained 

widespread acceptance allowed for banning the open and concealed carry of 

handguns and other weapons, as long as one allowed an exception for cases in 
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which an individual had a reasonable fear of violence.  In 1836, Massachusetts 

passed a sweeping law that severely limited the right to travel armed:  

If any person shall go armed with a dirk, dagger, sword, pistol, or other 
offensive and dangerous weapon, without reasonable cause to fear an assault 
or other injury, or violence to his person, or to his family or property, he 
may on complaint of any person having reasonable cause to fear an injury, 
or breach of the peace, be required to find sureties for keeping the peace.36 
 
The respected jurist Peter Oxenbridge Thatcher commented on this law in a 

grand jury charge that drew praise in the contemporary press.  Thatcher shared the 

dominant cultural view of the day that the practice of arming oneself with 

concealed weapons was craven, if not dastardly.  The alternative to concealed 

carry, however, was not open carry, but rigorous enforcement of the law, which 

forbade arming oneself except in unusual situations:   

In our own Commonwealth [of Massachusetts], no person may go armed 
with a dirk, dagger, sword, pistol, or other offensive and dangerous 
weapon, without reasonable cause to apprehend an assault or violence to 
his person, family, or property. Where the practice of wearing secret arms 
prevails, it indicates either that the laws are bad; or that they are not 
executed with vigor; or, at least, it proves want of confidence in their 
protection.  It often leads to the sudden commission of acts of atrocious 
injury; and induces the individual to rely for defense on himself, rather than 
on society.  But how vain and impotent is the power of a single arm, 
however skilled in the science of defense, to protect its possessor from the 
many evil persons who infest society. The possession of a concealed dagger 
is apt to produce an elation of mind, which raises itself about the dictates 
both of prudence and law. The possessor, stimulated by a sensitive notion of 
honor, and constituting himself the sole judge of his rights, may suddenly 
commit a deed; for which a life of penitence will hardly, even in his own 

                                                            
36  REVISED STATUTES OF THE COMMONWEALTH OF MASSACHUSETTS PASSED 
NOVEMBER 4, 1836 at 750 (Boston 1836).   
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estimation, atone.  When you survey the society to which you belong, and 
consider the various wants of its members;—their numbers, their variety of 
occupation and character,—their conflicting interests and wants . . . what is 
it, permit me to ask, preserves the common peace and safety? I know of no 
answer, but THE LAW. 37  
 

(Emphasis added).  Thatcher describes a narrowly defined right to carry arms in 

public.   According to this view, the state may ban all carrying of firearms as long 

as it acknowledged a legal exception when there was a clear and tangible danger 

which would warrant arming oneself.    

By the dawn of the era of the Fourteenth Amendment, this narrow 

conception of the right to carry had emerged clearly in Maine, Delaware, the 

District of Columbia, Wisconsin, Pennsylvania, Minnesota, and Oregon.38  Rather 

                                                            
37  PETER OXENBRIDGE THACHER, TWO CHARGES TO THE GRAND JURY OF THE 
COUNTY OF SUFFOLK FOR THE COMMONWEALTH OF MASSACHUSETTS, AT THE 
OPENING OF TERMS OF THE MUNICIPAL COURT OF THE CITY OF BOSTON, ON 
MONDAY, DECEMBER 5TH, A.D. 1836 AND ON MONDAY, MARCH 13TH, A.D. at 27-28 
(Dutton and Wentworth, 1837).  The section of the grand jury charge dealing with 
traveling armed was excerpted and reprinted in the press, see Judge Thacher’s 
Charges, CHRISTIAN REGISTER AND BOSTON OBSERVER, p. 91 (June 10, 1837).    
For additional discussion of the Massachusetts model, see E. HAMMOND, A 
PRACTICAL TREATISE; OR AN ABRIDGEMENT OF THE LAW APPERTAINING TO THE 
OFFICE OF JUSTICE OF THE PEACE at 184 (C.A. Mirick & Co., West Brookfield 
1841).  
 
38  THE REVISED STATUTES OF THE STATE OF MAINE, PASSED OCTOBER 22, 1840 at 
709 (William R. Smith & Co., Augusta 1841) (“Any person, going armed with any 
dirk, dagger, sword, pistol, or other offensive and dangerous weapon, without a 
reasonable cause to fear an assault on himself . . . .”); REVISED STATUTES OF THE 
STATE OF DELAWARE, TO THE YEAR OF OUR LORD ONE THOUSAND EIGHT HUNDRED 
AND FIFTY-TWO at 333 (Dover, Delaware 1852) (“Any justice of the peace may 
also cause to be arrested . . . all who go armed offensively to the terror of the 
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than demonstrate a consensus on a right to open carry, as Volokh suggests, the 

historical record demonstrates that outside of the South, a far more limited 

conception of the right to travel armed emerged.  To assert this right one had to be 

able to demonstrate clear evidence of a reasonable fear of imminent danger before 

                                                                                                                                                                                                

people, or are otherwise disorderly and dangerous.”); THE REVISED CODE OF THE 
DISTRICT OF COLUMBIA, PREPARED UNDER THE AUTHORITY OF THE ACT OF 
CONGRESS at 570 (A.O.P. Nicholson, Washington 1857) (“If any person shall go 
armed with a dirk, dagger, sword, pistol, or other offensive and dangerous weapon, 
without reasonable cause to fear an assault or other injury or violence to his person 
. . . .”); THE REVISED STATUTES OF THE STATE OF WISCONSIN: PASSED AT THE 
ANNUAL SESSION OF THE LEGISLATURE COMMENCING JANUARY 13, 1858, AND 
APPROVED MAY 17, 1858 at 985 (W.B. Keen, Chicago 1858) (“If any person shall 
go armed with a dirk, dagger, sword, pistol or pistols, or other offensive and 
dangerous weapon, without reasonable cause to fear an assault or other injury or 
violence to his person . . . .”); JOHN PURDON, A DIGEST OF THE LAWS OF 
PENNSYLVANIA, FROM THE YEAR ONE THOUSAND SEVEN HUNDRED TO THE TENTH 
DAY OF JULY, ONE THOUSAND EIGHT HUNDRED AND SEVENTY-TWO 376 (10th ed., 
Philadelphia 1873) (“If any person, not being an officer on duty in the military or 
naval service of the state or of the United States, shall go armed with a dirk, 
dagger, sword or pistol, or other offensive or dangerous weapon, without 
reasonable cause to fear an assault or other injury or violence . . . .”); GEORGE B. 
YOUNG, THE GENERAL STATUTES OF THE STATE OF MINNESOTA, AS AMENDED 
SUBSEQUENT LEGISLATION, WITH WHICH ARE INCORPORATED ALL GENERAL LAWS 
OF THE STATE IN FORCE AT THE CLOSE OF THE LEGISLATIVE SESSION OF 1878 at 629 
(Davidson & Hall, St. Paul 1879) (“Whoever goes armed with a dirk, dagger, 
sword, pistol or pistols, or other offensive and dangerous weapons, without 
reasonable cause to fear an assault or other injury or violence to his person . . . .”);  
THE STATUTES OF OREGON, ENACTED, AND CONTINUED IN FORCE, BY THE 
LEGISLATIVE ASSEMBLY at 243 (1855).  For a discussion of these laws in the 
context of the Statute of Northampton, see Charles supra note 21 and 
accompanying text. 
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one might legally arm oneself39 – a standard similar to that embodied in the 

Maryland law at issue here. 

The idea that courts would use the Fourteenth Amendment to incorporate an 

isolated strand of the slave South’s legal vision to recognize a right to public carry 

turns history on its head.  The relevant sources that one might plausibly consult to 

establish the original meaning or understanding of the Fourteenth  

Amendment – including Framers, ratifiers, the typical informed reader, or the 

public at large – would have embraced the more common Massachusetts model, 

not the exceptional Southern one.40 Indeed, Reconstruction era Republicans were 

strong supporters of generally applicable and racially neutral gun regulations, 

including in some cases, bans on traveling armed and bans on handguns.41 

                                                            
39  These statutes acknowledged a common law exception by allowing individuals 
to arm themselves in cases of imminent danger, and relied on a common law 
enforcement mechanism, surety of peace. In an age before modern police forces, 
when most American lived in smaller rural communities, and there was no modern 
regulatory or administrative state, adopting this common law approach would have 
seemed quite natural.  See HAMMOND, A PRACTICAL TREATISE, supra note 37; 
NOVAK, THE PEOPLE’S WELFARE, supra note 15.  
 
40  For a good introduction to the methodological and interpretive issues relevant to 
the debate over originalism, see Richard H. Fallon, Jr., Are Originalist 
Constitutional Theories Principled, or Are They Rationalizations for 
Conservatism?, 34 HARV. J.L. & PUB. POL’Y 5 (2011). 
 
41  Carole Emberton, The Limits of Incorporation: Violence, Gun Rights, and Gun 
Regulation in the Reconstruction South, 17 STAN. L. & POL’Y REV. 615 (2006).  
While modern gun rights advocates have attempted to portray Reconstruction era 
Republicans as radical gun rights advocates, the historical reality is far more 
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 The importance of the reasonable threat exception to broad restrictions on 

the public carrying of arms was analyzed by the eminent jurist, John Foster Dillon, 

and by another celebrated legal theorist of this era, Joel Prentiss Bishop.42 Both 

men acknowledged that the law had to balance the legitimate rights of individual 

self-defense against the needs of public safety.  Dillon’s discussion of this issue 

was especially thoughtful.  Drawing on the recently – decided Andrews v. State, 50 

Tenn. 165, 188 (1871), Dillon concluded that “every good citizen is bound to yield 

his preference as to the means [of self-defense] to be used, to the demands of the 

public good.” 43  The state’s compelling interest in promoting public safety did not 

alter the fact that there “are circumstances under which to disarm a citizen would  

                                                                                                                                                                                                

complex.  Abolitionists were divided over the legitimacy of armed self-defense. 
Antebellum abolitionism existed along a spectrum that ran from John Brown’s 
insurrectionary theory to Quaker pacifism.  Reconstruction era Republicans were 
also heirs to the antebellum Whig ideal of the well regulated state. For additional 
evidence of Reconstruction era support for racially neutral gun regulations 
intended to promote public safety, see Cornell & Florence, supra note 30. 
 
42  Volokh, supra note 29;  Judge Niemeyer and Judge Legg in the Fourth Circuit 
may have erred in putting too much faith in Volokh’s version of the past, see Judge 
Niemeyer’s concurrence in United States v. Masciandaro, and Judge Legg’s 
opinion in Woollard v. Sheridan, F. Supp. 2d., 2012 U.S. Dist. LEXIS 28498 (D. 
Md. March 2, 2012).   
 
43  John Foster Dillon, The Right to Keep and Bear Arms for Public and Private 
Defense, 1 CENT. L.J. 259 (1874). See generally JOEL PRENTISS BISHOP, 
COMMENTARIES ON THE CRIMINAL LAW (1868). 
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be to leave his life at the mercy of treacherous and plotting enemy.”44  Dillon’s 

solution to this dilemma was not permissive open carry.  He turned to a common 

law rule that had been absorbed into the Massachusetts statute prohibiting traveling 

armed.  If one armed oneself contrary to a legal prohibition and a genuine threat 

existed, and “if such a state of facts were clearly proven,” he opined, it would 

“clearly be said to fall within that class of cases in which the previously existing 

common law interpolates exceptions upon subsequently enacted statutes.”45 

The claim that there was a broad consensus in American law on a right to 

carry firearms openly is incorrect, and mistakenly extrapolates from one distinctive 

strain within Southern law, while ignoring the more dominant contrary authority, 

in the South and elsewhere.   

CONCLUSION 

 The proposition that the Founding era understood the right of self-defense to 

include a constitutionally protected right to travel armed with a pistol is not 

supported by the best historical evidence.  And there is no merit in the proposition 

that, by the era of the Fourteenth Amendment, the right to carry firearms openly 

had gained widespread acceptance in American law.  The right to keep and bear 

                                                            
44  Id. 
 
45  Id. 
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arms, as historically understood in American history and its historical antecedents, 

simply did not embrace a right to carry firearms in public places.   

 Respectfully submitted, 
 
 

/S/ Andrew C. White 
ANDREW C. WHITE 
ERIN MURPHY 
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/s/ Dwight W. Stone, II 
DWIGHT W. STONE, II  
WHITEFORD, TAYLOR & PRESTON, LLP  
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Arkansas 
 
1838 
 
Every person who shall wear any pistol, dirk, 
butcher or large knife, or a sword in a cane, 
concealed as a weapon, unless upon a journey, shall 
be adjudged guilty of a misdemeanor, and upon 
conviction thereof, in the county in which the said 
offence shall have been committed, shall be fined in 
any sum not less than twentyfive dollars, nor more 
than one hundred dollars, one half to be paid into 
the county treasury, the other half to the informer, 
and shall also be imprisoned not less than one, nor 
more than six months. 
 
(Reprinted from Clayton E. Cramer, Concealed 
Weapon Laws of the Early Republic: Dueling, 
Southern Violence, and Moral Reform 150 (1999).) 
 
1881 
 
Ark. Act of Apr. 1, 1881, as codified in Ark. Stat., 
chap. 45 (1884). 
 
Section 1907. Any person who shall wear or carry in 
any manner whatever as a weapon any dirk or bowie 
knife, or a sword, or a spear in a cane, brass or metal 
knucks, razor, or any pistol of any kind whatever, 
except such pistols as are used in the army or navy 
of the United States, shall be guilty of a 
misdemeanor. Provided, that officers whose duties 
require them to make arrests, or to keep and guard 
prisoners, together with persons summoned by such 
officers to aid them in the discharge of such duties, 
 

4a 
 
while actually engaged in such duties, are exempted 
from the provisions of this act. Provided, further, 
that nothing in this act be so construed as to prohibit 
any person from carrying any weapon when upon a 
journey or upon his own premises. 
 
Section 1908. Any person, excepting such officers or 
persons on a journey and on their premises as are 

Add. 1
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mentioned in section 1907, who shall wear or carry 
any such pistol as is used in the army or navy of the 
United States, in any manner except uncovered and 
in his hand, shall be deemed guilty of a 
misdemeanor. 
 
Section 1909. Any person who shall sell, barter or 
exchange, or otherwise dispose of, or in any manner 
furnish to any person, any dirk or bowie knife, or a 
sword or a spear in a cane, brass or metal knucks, or 
any pistol of any kind whatever, except such as are 
used in the army or navy of the United States, and 
known as the navy pistol, or any kind of cartridge for 
any pistol, or any person who shall keep any such 
arms or cartridges for sale, shall be guilty of a 
misdemeanor. 
 
Section 1910. Any person convicted of a violation of 
any of the provisions of this act shall be punished by 
a fine of not less than fifty nor more than two 
hundred dollars. 
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Texas 
 
Tex. Act of Apr. 12, 1871, as codified in Tex. Penal 
Code (1879). 
 
Art. 163. If any person, other than a peace 
officer, shall carry any gun, pistol, bowie knife, or 
other dangerous weapon, concealed or unconcealed, 
on any day of election, during the hours the polls are 
open, within the distance of one-half mile of any poll 
or voting place, he shall be punished as prescribed in 
article 161 of this Code. 
 
Art. 316. If any person shall discharge and gun, 
pistol or fire-arm of any description, on or across any 
public square, street or alley in any city, town or 
village in this state, he shall be fined in a sum not 
exceeding one hundred dollars. 
 
Art. 318. If any person in this state shall carry on 
or about his person, saddle, or in his saddle-bags, 
any pistol, dirk, dagger, slung-shot, sword-cane, 
spear, brass-knuckles, bowie knife, or any other kind 
of knife manufactured or sold, for purposes of offense 
or defense, he shall be punished by fine of not less 
than twenty-five nor more than one hundred dollars; 
and, in addition thereto, shall forfeit to the county in 
which he is convicted, the weapon or weapons so 
carried. 
 
Art. 319. The preceding article shall not apply to 
a person in actual service as a militiaman, nor to a 
peace officer or policemen, or person summoned to 
his aid, nor to a revenue or other civil officer engaged 
in the discharge of official duty, nor to the carrying 
 

28a 
 
of arms on one’s own premises or place of business 
nor to person traveling, nor to one who has 
reasonable ground for fearing an unlawful attack 
upon his person, and the danger is so imminent and 
threatening as not to admit of the arrest of the party 
about to make such attacked, upon legal process. 
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Art. 320. If any person shall go into any church 
or religious assembly, any school room, or other 
place where persons are assembled for sacrament or 
for educational or scientific purposes, or into any 
circus, show, or public exhibition of any kind, or into 
a ball-room social party, or social gathering, or to 
any election precinct on the day or days of any 
election, where any portion of the people of this state 
are collected to vote at any election, or to any other 
place where people may be assembled to muster, or 
to perform any other public duty, or to any other 
public assembly, and shall have or carry about his 
person a pistol or other fire-arm, dirk, dagger, slungshort, 
sword-cane, spear, brass-knuckles, bowieknife, 
or any other kind of a knife manufactured and 
sold for the purpose of offense and defense, he shall 
be punished by fine not less than fifty nor more than 
five hundred dollars, and shall forfeit to the county 
the weapon or weapons so found on his person. 
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West Virginia 
 
W. Va. Code ch. 148, § 7 (1870) 
 
If any person, habitually, carry about his person, hid 
from common observation, any pistol, dirk, bowie 
knife, or weapon of the like kind, he shall be fined 
fifty dollars. The informer shall have one half of 
such fine. 
 
W. Va. Code ch. 153, § 8 (1870) 
 
If any person go armed with a deadly or dangerous 
weapon, without reasonable cause to fear violence to 
his person, family, or property, he may be required 
to give a recognizance, with the right of appeal, as 
before provided, and like proceedings shall be had on 
such appeal. 

Add. 5

Appeal: 12-1437      Doc: 34            Filed: 06/22/2012      Pg: 45 of 102



Page 1 

 

3 of 549 DOCUMENTS 

 

THE STATE OF CONNECTICUT against JOSEPH E.  HUNGERFORD. 

 

[NO NUMBER IN ORIGINAL] 

 

SUPREME COURT OF ERRORS OF CONNECTICUT 

 

4 Day 383; 1810 Conn. LEXIS 29 

 

 

June, 1810, Decided  

 

PRIOR HISTORY:   [**1]  WRIT of error. 

This was an information by a grand juror against Hungerford, on the statute tit.  112. c. 6. s. 1. for discharging a mus-

ket, on a day of company exercise and review, without the order of a commissioned officer. 

The information alleged that Hungerford was a soldier in the 6th company of the 35th regiment of Connecticut militia; 

that on the 5th day of September, 1808, which was a day of military exercise for said company, he appeared, by order of 

the captain, at the usual place of parade, and performed the exercises of the day, agreeably to the orders of the captain; 

and that after he had served in said company as aforesaid, and after he was duly dismissed, by the commanding officer 

of said company, from any further military services on said day, and before the going down of the sun, on or near the 

parade of said company, without any orders, or being commanded by any commissioned officer of said company, he 

discharged his musket, which was loaded with powder. 

The section of the act on which the information was founded is as follows: "That if any person or persons, belonging to 

either of the militia companies in this state, shall fire any field-piece, or [**2]  discharge his musket or pistol, or suffer 

the same to be done by others, on any regimental, battalion, or company days of exercise, or review, excepting by order 

of a commissioned officer, he shall, for each offence, forfeit and pay a fine of four dollars, to be recovered by bill, plaint 

or information thereof made, and conviction had, before any proper court to try the same, for the use and benefit of him 

who shall prosecute the same to effect." 

On the trial before the county court, the witnesses in behalf of the state testified, that Hungerford discharged his mus-

ket on the day mentioned in the information, after the company was dismissed for the day; and this was the only firing 

proved. The defendant then offered witnesses to prove, that after the company was dismissed, the captain ordered him to 

discharge his musket; to which the attorney for the state objected. The court decided that the defendant could not by law 

introduce that testimony, or any other, to prove any order, direction or permission of the captain, after the company was 

dismissed for the day. 

The defendant was found guilty. He then filed his bill of exceptions to the decision of the court above stated, and [**3]  

brought a writ of error. The superior court reversed the judgment of the county court. The attorney for the state then 

brought the present writ of error, assigning the general errors.   

 

 

DISPOSITION: Judgment affirmed.   

 

CASE SUMMARY: 
 

 

PROCEDURAL POSTURE: Defendant militia member was charged with discharging a musket, after company exer-

cise and review, without a commissioned officer's order. The case was tried in county court (Connecticut), where the 

State presented its witnesses. Defendant offered witnesses to prove that the captain ordered him to discharge his mus-

ket. The trial court sustained the State's objection to such testimony and defendant was found guilty. He sought appel-

late review. 
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OVERVIEW: The militia member contended that he had discharged his musket upon the direct order of the commis-

sioned captain of his militia company. The court held that discharging a musket at any time was not a crime at common 

law, but became a crime only in cases where it was prohibited by law. The court held that firing a musket by the order 

and direction of a commissioned officer, during any time in the day, was not a firing without orders, and could not con-

stitute the offence charged in the information, and which was prohibited by statute. The court held that the testimony 

offered by defendant was proper and relevant on the issue, and should have been admitted before the trial court. 

 

OUTCOME: The court affirmed the trial court's judgment. 

 

CORE TERMS: musket, commissioned officer, militia, captain, firing 

 

LexisNexis(R) Headnotes 

 

Governments > Courts > Common Law 
[HN1] Merely to discharge a musket at any time is no crime at common law; it becomes an offence in those cases only 

in which it is prohibited by statute. 

 

HEADNOTES  

It is not an offence within the stat. tit. 112. c. 6. s. 1. for a soldier to discharge a musket on a day of company exercise 

and review, by order of a commissioned officer, after the company are dismissed for the day.   

 

COUNSEL: Hosmer, for the plaintiff in error. The general question arising on this record is, whether the order stated in 

the bill of exceptions, given after the company was dismissed for the day, was an order within the exception of the stat-

ute? 

 

1. An order is an authoritative mandate, making obedience a duty. Advice, permission, or direction, is not an order; be-

cause it leaves the person to whom it is addressed at liberty to comply with it or not. The term frequently occurs in the 

militia act; and is invariably used in this imperative sense. Tit. 112. c. 1. s. 12, 13, 14. 18, 19. 26, 27. This is not only the 

legal import of the term, but its ordinary acceptation. Those only who can coerce obedience are said to give orders. 

 

2. After a company is dismissed for the day, the authority of the captain is terminated. He then becomes a private citi-

zen. When the captain in this case issued the order in question, he was a citizen only, and had no command; the defend-

ant was a citizen [**4]  also, and owed no obedience. Dismission, ex vi termini, is a discharge from military duty. If the 

defendant had refused to obey this order of the captain to discharge his musket, could he be punished for disobedience? 

This is the test. 

 

3. There is no room for construction in this case. Whatever the reason giving birth to the statute was, the object of the 

legislature is clearly expressed, and the line is defined. It was not thought necessary to trust in the discretion of military 

officers after dismission of their companies; and no such discretion is given. 

 

Daggett and C. Whittelsey, for the defendant in error. The statute prohibits the firing of a musket on any day of compa-

ny exercise; immediately after which follows the exception in these words: "Excepting by order of a commissioned of-

ficer." The exception is coextensive with the prohibiting clause, so that if the statute prohibits firing after the company 

are dismissed, a firing by order of a commissioned officer, at that time, is excepted. The mischief which existed under 

the old law, was the irregular firing of soldiers on the morning of training day, while they were on the parade, and while 

returning home, by which [**5]  the peace was disturbed, and the lives of themselves and others endangered. This 

mischief it was thought best to guard against; but it was sufficient to subject all firing on that day to the discretion of the 

military officers.  These are men appointed by the legislature, in whom special confidence is reposed. The court will 

not limit their powers by construction farther than is necessary to restrain the mischief. It is very necessary that they 

should have the power to order soldiers to discharge their pieces, which happen to be loaded after the company are dis-

missed. The militia law requires soldiers to be furnished with ball cartridges; their muskets may be charged with these; 

and if the officers had not power to order them to be discharged, except on parade, very serious injury might be done. 

 

The statute is silent as to the place of firing; but it would not suppress the mischief to restrict the prohibition to the pa-

rade ground. Whenever power is given by statute for a certain purpose, so much power is given necessarily as is requi-
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site to effect that purpose. In Avery v. Bulkley, 1 Root, 275. it was decided, that the officer had authority over his sol-

diers while they were going [**6]  to the place of review. [SWIFT, J. In the report of that case the facts are not correct-

ly stated.] Further, it does not appear in this case, that the firing was not on the parade ground. 

 

The defendant is charged with a crime, not at common law, but made so by statute, with an exception in favour of those 

who act under the order of a commissioned officer. The defendant did act by the order of a commissioned officer. Can 

this court say that the officer could not give the order? This is a question exclusively of military cognisance. If the per-

son whose conduct is called in question is a military subject, a court of law cannot interfere.   

 

JUDGES: TRUMBULL, J. The other judges severally concurred in this opinion.   

 

OPINION BY: TRUMBULL  

 

 OPINION 

 [*386]  TRUMBULL, J.  [HN1] Merely to discharge a musket at any time is no crime at common law; it becomes an 

offence in those cases only in which it is prohibited by statute. 

The statute enacts, "that if any person or persons belonging to either of the militia companies in this state,  [*387]  

shall fire any field-piece, or discharge his musket or pistol, or suffer the same to be done by others, on any regimental, 

battalion, or company days of exercise, excepting [**7]  by order of a commissioned officer, he shall, for each offence, 

forfeit and pay a fine of four dollars." 

By the bill of exceptions, it appears that Hungerford offered witnesses to prove that after said company was dismissed 

on said day, the commissioned captain of said company ordered and directed him to discharge and fire his said musket; 

and on objection, the county court decided that he could not by law introduce said testimony, nor any testimony to 

prove any order, direction, or permission of said captain after the company was dismissed for the day; and said testi-

mony was not admitted. 

It is urged by the counsel for the state, that on a field day, an officer has no military command after the company is 

dismissed from the ground, and that his orders, having then no force or authority, cannot avail to excuse the delinquent. 

What command an officer of militia on a day of review has over his men after his company is dismissed, and what 

power he may have to enforce any particular orders he may issue, are points not necessary to be investigated in the de-

termination of this case. Firing by the order and direction of a commissioned officer, during any time in the day, is not a 

firing [**8]  without orders, and cannot constitute the offence charged in the information, and prohibited by the statute. 

The testimony offered was proper and relevant on the issue, and ought to have been admitted before the county court. 

The other judges severally concurred in this opinion. 

Judgment affirmed.   
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In, the rear of Our LORD, r793.

Militia.. 289

Ads and Laws,
Pafed by the GENERAL COURT of

Maffacbufetts:

Begun and held at BOSTON, in the County of SUr-
FOLK, on Wednefday the Twenty-ninth Day of
MAY, ANNO Do IINI, 1793.

CHAP. I.

An Aa for regulating and governing the Militia
of the Commonwealth of Maffachufetts, and for
repealing all Laws heretofore made for that Pur-
pofe ; excepting an A6, intitled " An A& for
eftablifling Rules and Articles for governing the
Troops fiationed in Forts and Garrifons, within
this Commonwealth, and alfo the Militia, when
called into adual Service."

t/I7HEREAS the Laws for regulating and governing the Mili-
VF tia of this Commonwealth, have become too complicated for Preamble.

praehical uife, by reafon of the feveral alterations which have from
time to time been made therein : Therefore,

I. BE it enaited by the SENATiE and HousE ofJREPRESEN-
TrAT IN ES in General Court qfflmbled, and by the authority of. the Law, repeald.

fame, That the feveral Laws heretofore made for governing and
regulating
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I the rear of our LORD, 1793.

294 Militia.

months abfence, without leave of fuch Officer, from the diftri"t
of his command: And no Officer ihall confider himfeif exempted
from the duties of his flation, until he flhall have been difcharged
in one or other of the methods aforefaid: And if by the Comman-
der in Chief, not until he hall have received a certificate of fuch
difcharge : No Officer (hall be allowed to refign his commiffion
when under arreft ; and no General or Field.-Officer flhall approve
the refignation of any other Officer, until fuch Officer hall have
lodged in his hands all fiichMilitia laws and orderly books as he
(hall have been furnihed with by the Government; and fuch
General or Field-Officer ihall deliver the laws and orderly books
which he (hall thus have received, to the next fucceeding Officer
who (hall be commiffioned in the place of him who (hall have
refigned.

XII. .nd e it further enaated dy the authority aforefaid,
That the Governor, with the advice of Council, be and hereby.is
authorized to complete the cavalry in each brigade of the Militia,

Cavalzr orgdn. to two full companies or troops ; and the cavalry in each brigade,
when completed, (hall be formed into battalions or fquadrons;
in thofe brigades where there are or may be two or three troops,
they (hall form fquadrons, and each fquadron hall be commanded
by a Major' ; in thofe brigades where there are already more than
three troops, they (hall form battalions, and each bat'talion (hall.
be entitled to a Lieutenant-Colonel, Major, Adjutant and Quarter-
Mafter: Provided always, That in thofe brigades where there are
already two troops raifed, they (hall not be augmented ; and in

Proviro'., thofe brigades where there are already more than two troops, they
(hall not be reduced. Provided a/b, That the companies of ca-
valry which are by any former Aa, annexed to any regiment, hail
continue to be fo attached to fuch regiment in which it is raifed.
The Officers of cavalry (hall furnifh themfelves with good horfes,
at leaft fourteen hands and a half high ; and hall be armed with

offcers antI a pair of piftols, and a good fword, the holfiers of which (hall be
nn to furnth covered with bearfkin caps : Each horfeman (hall furnifh himfelftheifives

complac with With a ferviceable horfe, of at leaft fourteen hands and a half high ;
horfsand cvcry a good faddle, bridle, mailpillion and valife; holiters, a breafiplate,
otr. and crupper ; a pair of boots and fpurs, a pair of piftols ; a -fabre,

and cartridge-box, to contain twelve cartridges for piftols. No
man (hall be enlifted into any troop of cavalry, unlefs he (hall
own and confantly keep a fuitable horfe, and furniture, for that
fervice ; and if any man who thall belong to any troop of cavalry,
flhall be deftitute of a fuitable horfe and furniture, for more than,
three months at one time, he fhall be difcharged from fuch corps,
and enrolled in the flanding company in which he refides. And
whenever any draft or detachment (hall be made from a troop of
cavalry, for aLtual fervice, the men thus drafted or detached, fhall

march with their own horfes ; and before they march, the horfes
Ilhall
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XVIII. And be it further enaed by the authority qfore/aid,
That every non-commiffoned Officer and Private of the infantry
(hall conftantly keep himfelf provided with a good mufket, with
an iron or Rleel rod, a fufficient bayonet and belt, two fpare flints, a
priming wire and brufh, and a knapfack; a cartridge-box, or pouch
with a box therein, to contain not lefs than twenty-four cartridges, Neceffary arti,

fuited to the bore of his mutket ; each cartridge to contain a proper cles of equip-

quantity of powder and ball ; or with a good rifle, knapfick, hot- ment.

pouch, powder-horn, twenty balls fuited to the bore of his rifle,
and a quarter of a pound of powder : And (hall appear fo armed,
accoutred and provided, whenever called out, except that when
called out to exercife only, he may appear without a knapfack, and
without cartridges loaded with ball. Provided always, that when-
ever a man appears armed with a mulket, all his equipments hall Provir.

be fuited to his mufket ; and whenever a man appears armed with
a rifle, all his equipments fball be fuited to his rifle : And that
from and after five years from the pafling of this At, all mufkets
for arming the Militia, as herein required, mhall be of bores fuffici-
ent for balls of the eighteenth part of a pound : And every citizen
enrolled and providing himfelf with arms ammunition and accou- Arms &c. to hleexempted from

trements, required as aforefaid, flhall hold the fame exempted from fuit,.
all fuits, diffreffes, executions or fales for debt, or for payment of
taxes.

XIX. And be it~ further enaued by the authority afore/zid, That

every non-commiffioned Officer or Private of the infantry, who
fhall negle& to keep himfelf armed and equipped as aforefaid, or
who hall on a mufter-day, or at any other time of examination, Fine for ne-

be deftitute of, or appear, unprovided with the arms and equip- glea.
ments herein diredted (except as before excepted)[Ihall pay a fine
not exceeding twentyfilings,in proportion to the articles of which
he (hall be deficient, at the difcretion of the Juftice of the Peace,
before whom trial (hall be had : And all parents, maffers and arnts nd

guardians [hall furnifh thofe of the faid Militia who (hall be under miflers to equil,

their care and command, with the arms and equipments afore- 'heirchildren ,

mentioned, under the like penalties for any neglect : And when-fcryants.

ever the Seleamen of any. town fhall judge any inhabitant thereof,
belonging to the Militia, unable to arm and equip himfelf in man-
ner as aforefaid, they hall at the expence of the town provide for
and furnifh fuch inhabitant with the aforefaid arms and equipments, PeoOn unableo,to be furnfichd

which (hall remain the property of the town at the expence of by the town.

which they fhall be provided ; and if any foldier [hall embezzle
or deftroy the arms and equipments with which he hall be furnifh-
ed,he fhall, upon conviction before fome Juftice of the Peace, be Penaltyinca(.

adjudged to replace the article or articles, which (hall by him be
fo embezzled or deftroyed, and to pay the coff arifing from the pro-
cefs againft him : And if he hall not perform the fame within
fourteen days after fuch adjudication, it (hall be in the power of

C the
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