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APPELLANTSÕ BRIE F

JURISDIC TIO NAL STATEM ENT

Plai ntif fs-Appellant s (ÒPlaint iffsÓ) seek declar atory and i njunct ive

relie f barri ng a Calif ornia Sheriff  fr om condi ti oning issuance of permit s

to carry  funct ional handguns upo n subj ecti ve assessments of an

appli cantsÕ need and/or moral character,  pur suant to his polic y and Cal.

Penal Code ¤ 12050. Plai ntif fs seek re lie f pursuant to 42 U.S.C. ¤ 1983,

as the  Sher iffÕs practices violat e the  Second and Four teenth

Amendments to the Unit ed Sta tes Consti tut ion. The Dist ric t Court  had

juri sdict ion over this  case pur suant to 28 U.S.C. ¤¤ 1331 and 1343.

On Ma y 16, 2011, the Dist ric t Court  grant ed Defendants-App elleesÕ

(ÒDefendantsÓ) summa ry judgment moti on, and denied Plaint iffsÕ

summary judgment moti on. Excerpt s of Record (ÒERÓ) 1. This Court has

juri sdict ion per 28 U.S.C. ¤ 1291 in t his appeal from a final  judgment.

Plai ntif fs ti mely not iced t heir appeal on May 16, 2011. ER 18.

STATEM ENT OF I SSUES

May a licensing autho rit y condit ion t he issuance of permit s to

exercise the fundame ntal  Second Amendment rig ht to bear arm s, and

1
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classify  appli cants wit h respect to the  exerci se of that rig ht,  upon t hat

autho rit yÕs discretionary assessment of need and moral character?

REVIE WABIL IT Y AND STANDARD OF REVIE W

The issue identif ied on appeal was the  core issue in t he case below.

It  was specifi call y rais ed in Pl aint iffsÕ motion for summary judgment,

and brie fed ext ensively in supp ort of that moti on and i n opposit ion t o

DefendantsÕ cross-moti on for summary judgment.  The issue was rule d

on in t he Dist ric t Court Õs opinio n. ER 2-17.

This Court  reviews the  mat ter de novo. ÒWhether  summar y

judgment was properly  grant ed presents a questi on of law, to be

reviewed de novo.Ó Sanchez v. County  of San D iego, 464 F.3d 916, 920

(9th Cir . 2006). ÒHere, the  distr ict  cour t resolved t he mat ter on the

part iesÕ cross-moti ons for summary judgment,  which ne cessari ly

present questions of l aw.Ó Arama rk Faci lity  Servs. v. SEIU,  Local 1877,

530 F.3d 817, 822 (9th Cir . 2008). 

STATEM ENT OF THE CASE

When indi vid uals enjoy a constit utio nal Òright Ó to engage in some

activi ty , a license to engage in t hat activi ty  cannot  be condit ioned on
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the  governmentÕs determi nati on of their Ògood moral characterÓ or

Ògood causeÓ to exerci se that  r ight . Defendants must  be enjoined from

imp osing this  classic form of unconsti tut ional prio r restr aint  against

the  fundam ental rig ht to keep and bear arm s. Where fundam ental

rig hts are concerned, a system of pr ior restr aint  cannot  empl oy

unbridl ed discreti on.

Of course, Defendants have an int erest in regulat ing fire arm s in t he

inte rest of publ ic safety , just  as Defendants have an int erest in

regulat ing the  t ime, place, or manner of speech or public  assembl ies.

Nor  do Plaint iffs questi on the  stateÕs abili ty  to license the carr ying  of

fire arm s, just  as it mig ht license parades. But the  regulat ory inte rest

here is not  absolute . What ever else the state may do, it  cannot  reserve

for it self t he power to arbit rari ly decide, in a ll cases, whether

indiv iduals  deserve to carr y guns for self-d efense. That  decision has

alre ady been made in t he federal consti tut ion, which guara ntees law -

abid ing indiv iduals  their rig ht to carry  handguns for self-defense.

On Ma y 5, 2009, Plaint iffs Adam Richard s, the  Second Amendment

Foundati on (ÒSAFÓ), and t he Calguns Foundati on (ÒCalgunsÓ), brought

this  action against  Defendants Yolo Count y and i ts Sheriff , Ed Prie to,
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chall enging DefendantsÕ assert ion of autho rit y to deny handgun c arry

permi ts upon the ir assessment of an applicantÕs Òmoral characterÓ and

Ògood causeÓ for seeking the  permi t.  Plaint iffs were joined by

Sacram ento Count y residents Deanna Sykes and Andre w Wi tham , who

had also named as defendants Sacram ento Count y and i ts then-Sheriff ,

John McG inness.

The Dist ric t Court  repeatedly  stayed t he mat ter pending the

outcome of McDonald v. City of Chicago, 130 S. Ct . 3020 (2010) and

Nordyke v. King, 644 F.3d 776, 2011 U.S. App. LEXIS  8906 (9th Cir .

2011). On October 21, 2010, Plaint iffs favorably  resolved t heir case

wit h t he Sacram ento Count y defendants.  Sher iff McGi nness adopted a

consti tut ional Òshall issueÓ polic y for the  issuance of handgun carry

permi ts, a polic y continue d by his successor,  Sher iff Scott Jones.

Plai ntif fs Sykes and Wit ham,  and many SAF and Calguns members

and suppor ters who l ive and work in Sacram ento Count y have since

obta ined permit s to carr y functi onal  handguns for self-defense.1

Plai ntif fs respectfully  suggest that  two cases pending in t his1

Court , alle ging  malfeasance on t he part  of Sacramento  County and i ts
former Sheriff s by disgruntl ed handgun car ry permi t appli cants, Mehl
v. Blanas, No. 08-15773 and Rothery v. County of Sacramento, No. 09-
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According ly,  on November 3, 2010, the Dist ric t Court  ente red a

sti pulat ion al lowing  Plaint iffs to fi le an amended complai nt,  which

termi nated t he Sacram ento Count y part ies from the proceedings,  added

Yolo Count y resident Bre tt  Stewar t as a Plai ntif f, and otherwi se

continue d t he action against  the Yolo Count y Defendants.

On Ma y 16, 2011, the Dist ric t Court  grant ed DefendantsÕ moti on for

summary judgment and denied Plaint iffsÕ motion for summary

judgment.  ER 1. The appeal was not iced t he same day. ER 18.

STATEM ENT OF FACTS

1. The Regulato ry  Fram ework

Calif ornia law  generall y bars the  open carry ing of funct ional

fire arm s, allo wing  the practi ce only in uninco rporat ed areas or, wit h a

special  l icense, in select sparsely populat ed count ies. Cal.  Penal  Code ¤

12031 et seq. Cal ifornia law  also prohibit s the concealed carry ing of

loaded, functi onal  fi rearm s wit hout  a l icense. Cal . Penal Code ¤ 12025

et seq. According ly,  for most people and t hroughout  most of t he state, a

16852, are mooted by the  very diff erent  practices which no w prevai l in
Sacram ento Count y. I n any  event,  Plaint iffsÕ claim s differ starkly  fr om
the sort  of alle gat ions leveled in Mehl  and Blanas .
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license to carry a concealed weapon provides the only legal option

available to those who wish to carry functional firearms for self-

defense. Cal. Penal Code §§ 12025 (banning unlicensed concealed

carry), 12031 (banning unlicensed open carrying), 12050 (restricting

open carry licenses to counties with fewer than 200,000 inhabitants).

Applicants seeking a license to carry a handgun must pass a

criminal background check, and successfully complete a course of

training in the proper use of handguns. Cal. Penal Code §§

12050(a)(1)(E),12052 et seq. Applications for a permit to carry a

handgun are made to the Sheriff of the county in which the applicant

either resides or spends a substantial period of time in owing to the

location of the applicant’s principal place of employment or business in

that county. Cal. Penal Code §§ 12050(a)(1)(A), 12050(a)(1)(D)(I),

12050(a)(1)(D)(ii). Alternatively, application may be made to the chief

or other head of a municipal police department of any city or city and

county in which the applicant resides. Cal. Penal Code §§

12050(a)(1)(B), 12050(a)(1)(D)(I), 12050(a)(1)(D)(ii).

Following successful training and background checks, the issuance of

a permit to carry a handgun is left to the discretion of the issuing
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autho rit y, based upon t hat autho rit yÕs determi nati on that  an applicant

Òis of good moral character,  [and] t hat good cause exist s for the

issuanceÓ of the permi t.  Cal . Penal Code ¤¤ 12050(a)(1)(A),

12050(a)(1)(B). Issuing  autho rit ies must publis h polic ies regardi ng the

issuance of handgun carry  permi ts. Cal . Penal Code ¤ 12050.2.

2. DefendantsÕ Licensing Polici es.

Defendant Ed Prie to is the Sheriff  of Yolo County.  ER 63 ¦3.  Prie toÕs

ÒConcealed Weapons Li cense Polic yÓ provides that appli cants ÒBe of

good moral character,Ó ÒShow good cause for the  issuance of t he

license,Ó and ÒProvid e at  least thre e lett ers of charact er reference,ÓER

20, Òfrom indiv iduals  other than relat ives.Ó ER 21. The appli cation

require s disclosure of Òsubstanti al personal info rma ti on [t hat]  may be

subject publ ic access under the  Public  Records Act .Ó ER 20.

Defendants reject self-d efense, wit hout  more, as a reason to even

apply  for a permi t.  Prie toÕs wri tt en polic y regarding the  issuance of gun

carr y permi ts include s among Òexamples of i nvali d r easons to request a

permi tÓ Òself-pro tection and protection of fami ly (wi thout credibl e

thre ats of v iolence).Ó ER 21. Appl icant s are not scheduled for
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finge rpri nting  unle ss Òthe  Sher iff or his designee feels there is suffic ient

reason t o grant the  l icense.Ó ER 21 (emphasi s added). Even if issued,

Pri eto reserves the rig ht to impose Òany and all reasonable restric ti ons

and condi ti onsÓ that he Òhas deemed warra nted,Ó the violat ion of which

can lead to summar y revocation of t he permi t.  ER 22. Prie to maint ains

that  Òthe  issuance, amendment or revocat ionÓ of a gun car ry license

Òremains exclusiv ely wit hin t he discretion of t he Sheriff .Ó ER 24. Gun

licenses may be renewed Ò[i]f  the Sheriff  or his designee feels there is

suffic ient reason t o renew the license.Ó ER 25 (emphasi s added).

3. DefendantsÕ Applic atio n of the Law to Plai ntiffs.

Plai ntif fs Adam Richard s and Bre tt  Stewar t are law-abidi ng

residents of Yolo County,  ful ly quali fied under federal and Califo rnia

law  to purchase and possess fire arm s. ER 54, ¦¦1 , 2; ER 56, ¦ ¦1,  2. In

March,  2009, Richards contac ted Defendant Pri etoÕs offic e to inquire

about the  process for obta ining a permi t to carry  a handgun. Defendant

Pri etoÕs offic e advi sed Richards that  the desire  to have a gun av aila ble

for self-defense would not  constit ute  Ògood causeÓ for the  issuance of t he

permi t,  and t hat he should  not apply  because doing so would be a fut ile
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act. ER 54-55, ¦ 4. Plaint iff Richard s was furt her  advi sed that as a

mat ter of polic y, his appli cation would also not be considered unle ss he

firs t appli ed to the  Chief of Police in t he Cit y of Davi s, where he

resides. ER 55, ¦¦4 , 5. 

Richard s subsequent ly appli ed to Davis Police Chief  Lanny Black for

a permi t to carry  a handgun. On Apr il 1, 2009, Police Chief Bl ack

denied Plaint iff Richard sÕ appli cation for a permi t to carry  a handgun,

stati ng that  for budgetary reasons his depart ment no longer processes

handgun c arry  permi t appli cations, and suggesti ng that  Richards seek

a permi t from Pri eto. ER 55 ¦5.  Plaint iff Richard s seeks to exerci se his

Second Am endment  r ight  to carr y a handgun f or personal protection.

ER 54 ¦ 3. He seeks a handgun c arry  permi t so that  he might  protect

himse lf and hi s fami ly.  However,  Richards has received no threats of

violence and i s unaware of any specifi c thre at  to him or his family . Id.

Richard s has read Defendant Pri etoÕs writ ten polic y declar ing that

Òself-p rotection and protection of fami ly (wi thout credibl e thre ats of

violence)Ó is among Òexamples of i nvali d reasons to request a permi t,Ó

which is consist ent  wit h his experie nce in unsuccessfully  seeking a

handgun c arry  permi t.  ER 55 ¦¦6 , 7. Richards thus unders tands t hat
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he lacks Ògood causeÓ to obtain a permi t as that  term is define d and

imp lemented by Defendants Pri eto and Yolo County.  ER 55 ¦8.

Richard s fears arre st, prosecuti on, fi nes and i mpr isonment were he to

carr y a handgun w it hout  a permi t.  But  for the  lack of a handgun car ry

permi t and f ear of prosecuti on, Richards would carr y a handgun i n

public  for self-defense. ER 55 ¦10 .

On or about March 17, 2010, Stewar t appli ed to Davis Police Chief

Lanny Black for a permi t to carry  a handgun. On Ma rch 18, 2010,

Police Chief  Bla ck denied Plaint iff Stewart Õs appli cation for a permi t to

carr y a handgun, stati ng that  for budgetary reasons his depart ment no

longer processes handgun car ry permi t appli cations, but suggested t hat

Stewart  seek a permi t from Pri eto. ER 57 ¦5.  On or about March 23,

2010, Plai ntif f Stewar t appli ed to Defendant Pri eto for a permi t to

carr y a handgun. On Apr il 27, 2010, Stewar t was info rmed t hat his

appli cation was denied, because Òthe  reasons list ed in your  appli cation

do not meet the cri teria in our p olicy.Ó ER 29, 57 ¦6.  Plaint iff Stewart

seeks t o exercise his Second Am endment  r ight  to carr y a handgun f or

personal protection. He seeks a handgun c arry  permi t so that  he might

protect him self and his family . However, Stewart  has received no

10

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 22 of 90



threats of violence and is unaware of any specific threat to him or his

family. ER 56 ¶3. Stewart fears arrest, prosecution, fines and

imprisonment were he to carry a handgun without a permit. But for the

lack of a permit to do so, Stewart would carry a handgun in public for

self-defense. ER 57 ¶7.

Plaintiff SAF is a non-profit membership organization incorporated

under the laws of Washington with its principal place of business in

Bellevue, Washington. ER 58 ¶2. SAF has over 650,000 members and

supporters nationwide, including many in California. ER 58 ¶2. The

purposes of SAF include education, research, publishing and legal

action focusing on the Constitutional right to privately own and possess

firearms, and the consequences of gun control. Id.

Plaintiff Calguns is a California non-profit organization. ER 60 ¶2.

The purposes of Calguns include supporting the California firearms

community by promoting education for all stakeholders about firearm

laws, rights and privileges, and securing the civil rights of California

gun owners, who are among its members and supporters. Id.
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SAF and Calguns expend t heir resources encouragi ng exercise of t he

rig ht to bear arm s, and advi sing and educat ing people about the

var ying  polic ies wit h respect to the  publ ic carr ying  of handguns i n

Calif ornia,  including  in Yolo County.  DefendantsÕ polic ies regularl y

cause the expendit ure  of r esources by SAF and Calguns as people turn

to these organizat ions for advi ce and i nfor mat ion. The issues rais ed by,

and consequences of, DefendantsÕ polic ies, are of great  inte rest to SAF

and CalgunsÕ consti tuencies. SUF 59 ¦3,  61 ¦3.  DefendantsÕ polic ies bar

the  members and suppor ters of SAF and Cal guns f rom obta ining

permi ts to carry  handguns. ER 59 ¦ 4, 61 ¦4.  SAF and Cal guns

members regular ly carr y functi onal  handguns for self-defense where

that  activi ty  is legal.  SAF and Cal gunsÕ members and suppor ters in

Yolo Count y would carr y fire arm s for self-d efense, but refrai n fr om

doing so because they fear arre st, prosecuti on, fi ne, and i mpr isonment

for lack of a l icense to carry  a handgun. ER 59 ¦ 5, 61 ¦4.

SUM M ARY OF ARGUM ENT

Americ ans plainl y enjoy a fundam ental rig ht to publ icl y carr y

handgunsÑl oaded, functi onal  handgunsÑfo r self-defense. Of course,

the  r ight  is not absolute . The state may regulat e and r estric t the  r ight
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to bear arm s in any  numb er of ways not  relevant here. But  there is no

disput ing the  fact that the  Supreme Court held just thre e years ago

that  Ò[a]t  the ti me of t he founding,  as now, to ÔbearÕ meant to Ôcarr y.ÕÓ

District of Columbia v. Heller, 554 U.S. 570, 584 (2008) (cit at ions

omit ted). Defendants mig ht pretend t hat HellerÕs holding is opti onal  or

unclear,  but they offer no alt ernati ve definit ion for the  constit utio nal

text , if it  does not  mean wha t the  Supreme Court held i t means. 

And sinc e the  Supreme Court has added t hat this  r ight  to bear arm s

is fundame ntal , the  case is cont rolle d in t he firs t inst ance by the  long-

standing and not overly contro versia l doctrine  that however else the

governme nt mig ht regulat e the  exerci se of a fundam ental rig ht,  i t must

do so pur suant to objective, well-d efined standards . Pri or restraint s

cannot turn on the personal whim s and, as Defendant Pri etoÕs polic y

repeatedly assert s, Òfeeling sÓ of a l icensing offici al.  

To the extent that  DefendantsÕ discretionary licensing imp licates the

Equal Protection Cla use, by classify ing indiv iduals  in t he exercise of a

fundame ntal  r ight  based upon t he Sheriff Õs Òfeeling s,Ó the case might

well be decided under some level of means-ends scruti ny as recently  set
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fort h in Nor dyke. And on t his count , Nor dyke is plainly  disposit ive in

Plai ntif fsÕ favor, as the  inte rposit ion of Sher iff Pri etoÕs ÒfeelingsÓ

betw een responsible  indivi duals and t heir fundame ntal  r ight s

consti tut es a substanti al burden on t he rig ht to bear arm s, tr iggering

height ened judicia l scrut iny that  the Sheriff Õs whim s cannot  sati sfy.

But far simp ler opti ons exist  to resolve this d isput e. While  cour ts are

only start ing to expl ore the  appli cation of means-ends scruti ny in t he

Second Am endment  context,  cour ts are hig hly experie nced in applyi ng

standards for licensing the exerci se of constit utio nal rig htsÑ standards

that  account for the  nat ure  and funct ion of l icensing,  wit hout  involvi ng

any scrut iny-l evel selection or balancing exercises. 

To decide this case, it  is enough to acknowledge what has long been

establi shed in our l egal system: access to fundame ntal  r ight s does not

turn on some offici alÕs unlimi ted discretion. There is no need to opine

furt her  about what  regulat ions may or may not  be acceptable.
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ARGUMENT

I. THE SECOND AMENDMENT SECURES THE RIGHT TO CARRY ARMS IN
PUBLIC FOR SELF-DEFENSE.

A. THE RIGHT TO BEAR ARMS, TRADITIONALLY UNDERSTOOD,
EXTENDS BEYOND THE HOME.

The Second Amendment protects the right “to keep and bear arms.”

U.S. Const. amend. II. This syntax is not unique within the Bill of

Rights. For example, the Sixth Amendment guarantees the right to a

“speedy and public trial,” U.S. Const. amend. VI, while the Eighth

Amendment secures individuals from “cruel and unusual” punishment.

U.S. Const. amend. VIII. Just as the Sixth Amendment does not

sanction secret, speedy trials or public, slow trials, and the Eighth

Amendment does not allow the usual practice of torture, the Second

Amendment’s reference to “keep and bear” refers to two distinct

concepts. 

The Supreme Court’s first foray into Second Amendment law

centered around the question of whether individuals had the right to

transport a sawed-off shotgun between Claremore, Oklahoma and

Siloam Springs, Arkansas—plainly, an activity that took place outside

the home. United S tates v. Mille r , 307 U.S. 174, 175 (1939). Whatever
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else it might have held, Mille r  indicated that the Second Amendment

has operative relevance on the highways.

Nearly seventy years later, the Supreme Court held that the Second

Amendment’s “words and phrases were used in their normal and

ordinary as distinguished from technical meaning.” Helle r , 554 U.S. at

576. Rejecting an argument that the term “bear arms” indicates an

exclusively military undertaking, this Court held that “[a]t the time of

the founding, as now, to ‘bear’ meant to ‘carry.’” Helle r , 554 U.S. at 584

(citations omitted). 

To “bear arms,” as used in the Second Amendment, is to “wear, bear,
or carry . . . upon the person or in the clothing or in a pocket, for the
purpose . . . of being armed and ready for offensive or defensive
action in a case of conflict with another person.”

Id . (quoting Muscarello  v. United S tates, 524 U.S. 125, 143 (1998)

(Ginsburg, J., dissenting); BLACK’S LAW DICTIONARY 214 (6th Ed.

1998)). Accordingly, the Court repeatedly referred to “the Second

Amendment right, protecting only individuals’ liberty to keep and carry

arms.” Helle r , 554 U.S. at  604; id. , at 626.

Having defined the Second Amendment’s language as including a

right to “carry” guns for self-defense, the Court helpfully noted several
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exceptions that prove the rule. Explaining that this right is “not

unlimited,” in that there is no right to “carry any weapon whatsoever in

any manner whatsoever and for whatever purpose,” Heller , 554 U.S. at

626 (citations omitted), the Court confirmed that there is a right to

carry at least some weapons, in some manner, for some purpose. The

Court then listed as “presumptively lawful,” Helle r , 554 U.S. at 627

n.26, “laws forbidding the carrying of firearms in sensitive places,” id. ,

at 626, confirming both that such “presumptions” may be overcome in

appropriate circumstances, and that carrying bans are not

presumptively lawful in non-sensitive places.

Eliminating any doubt that it reached the issue of “bearing arms,”

Helle r  discussed with approval four nineteenth-century right to arms

opinions explicating the rule that a manner of carrying guns may be

forbidden, but not the entire practice itself. See Heller , 554 U.S. at 629

(discussing Nunn  v. State, 1 Ga. 243 (1846); Andrews v. State, 50 Tenn.

165 (1871), and State v. Reid , 1 Ala. 612, 616-17 (1840)); 554 U.S. at

613 (citing State v. Chandler , 5 La. Ann. 489, 490 (1850)); see

discussion, infra .
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In uphold ing the  r ight  to carr y a handgun unde r the  Second

Amendment,  the Heller court broke no new ground. As early  as 1846,

Georgia's Supreme Court,  apply ing the  Second Amendment,  quashed

an i ndict ment for the  carry ing of a handgun t hat fail ed to alle ge

whether the  handgun wa s being carr ied in a consti tut ionally -protected

manner.  Nunn , 1 Ga. at 251; see also I n re Bri ckey, 70 P. 609 (Id aho

1902) (Second Am endment  r ight  to carr y handgun).  Num erous state

consti tut ional rig ht to arms provisi on have l ikewise been int erpreted as

securing the  r ight  to carr y a gun i n publ ic, albeit  oft en, to be sure,

subject to some regulat ion. See, e.g. Kellogg v. City  of Gary , 562 N.E. 2d

685 (Ind.  1990); State ex rel. City  of Princeton v. Buckner , 377 S.E.2d

139 (W. Va. 1988); City  of L as Vegas v. Moberg, 485 P.2d 737 (N.M. Ct.

App. 1971); State v. Kerner , 107 S.E. 222 (N.C. 1921); State v. 

Rosenthal , 55 A. 610 (Vt.  1903) (str iking down ban on concealed carry );

Andrews , supra , 50 Tenn. 165; see also State v. Delgado, 692 P.2d 210

(Or . 1984) (rig ht to carry  a swit chblade knif e).

Inde ed, the  Supreme Court extolle d vario us t radi ti onal  outdo or

fire arm s activi ti es. The rig ht was valued Òfor self-d efense and hunting .Ó
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Helle r , 554 U.S. at  599 (emphasi s added). ÒThe sett lersÕ dependence on

game for food and economic liv elihood, moreover, undoubt edly

underg irde d . . .  state constit utio nal guara ntees [of t he rig ht to arms] .Ó

McDonald , 130 S. Ct . at  3042 n.27. ÒNo doubt,  a cit izen who keeps a

gun or pist ol under judic ious pr ecauti ons, practi ces in safe places the

use of it , and i n due t ime teaches his sons t o do the same, exercises his

indiv idual rig ht [t o bear arm s].Ó Helle r , 554 U.S. at  619 (cit at ion

omit ted) (emphasi s added). Hunt ing and t arget practice, at  least wit h

fire arm s, are activi ti es not  t ypi call y pursue d at home.

Even Just ice Stevens foresaw the  Second AmendmentÕs appli cation

beyond t he home:

Giv en the  presumpti on that  most cit izens are law  abidi ng, and t he
realit y that  the need t o defend oneself may suddenly aris e in a  host
of locat ions outsi de the home, I  fear that  the Dist ric tÕs polic y choice
may well be just the  fi rst  of an unknow n numbe r of domino es to be
knocked off the  table.

Helle r , 554 U.S. at  679-80 (Stevens, J., dissenting ); see also id.  at 677

n.38 (majorit y secures right  to arm s for Òself-defense, recreat ion, and

other  lawful  pur posesÓ) (Stevens, J., dissenting ).2

Justi ce Stevens offered t hat the  Amendment  Òdoes encompass the2

rig ht to use weapons for cert ain mil it ary  pur poses,Ó Helle r , 554 U.S. at
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Court s someti mes do heed the Supreme CourtÕs admoniti on that

while  the rig ht to arms is secured Òmost notably  for self-defense wit hin

the  home,Ó McDonald , 130 S. Ct . at  3044, Òwhere the need for defense

of self,  famil y, and pr operty  is most acute,Ó Helle r , 554 U.S. at  628, i t is

not  so l imi ted. Ò[T]he  core rig ht identif ied in Helle r [is] the  r ight  of a

law -abiding,  responsible cit izen t o possess and carry  a weapon for

self-defense.Ó Unite d Sta tes v. Chester, 628 F.3d 673, 683 (4th Cir .

2010). ÒHelle r  does not  preclude Second Amendment chall enges to laws

regulat ing fire arm  possession outsi de of home.Ó Peruta v. County  of San

Diego, 678 F. Supp. 2d 1046, 1051 (S.D. Cal.  2010). 

Rejecti ng the  l imi ta ti on of Helle r  to it s facts, the  Seventh Cir cuit

sit ti ng en banc observed: Òthe Second Am endment  creates indiv idual

rig hts,  one of which is keeping operable handguns at  home for

self-defense. What other  entit lements the  Second Amendment creates,

and what regulat ions legisl atures may establi sh, were left open.Ó

United S tates v. Skoien, 614 F.3d 638, 640 (7th Cir . 2010) (en banc)

(emphasi s added). Less than a year lat er, the  Seventh Cir cuit  appli ed

636 (Stevens, J., dissenting ), presumabl y, outsi de the home.

20

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 32 of 90



the  r ight  to keep and bear arm s outsi de the home, enjoining ChicagoÕs

ban on the  operat ion of gun rang es by recognizing  a Second

Amendment rig ht to practice shooting.  ÒThe r ight  to possess fire arm s

for protection im plie s a corresponding rig ht to acquir e and m aint ain

profici ency in t heir use; the core r ight  wouldnÕt mean much wit hout  the

tr aining  and pr actice that make i t effective.Ó Ezell  v. City  of Chic ago,

2011 U.S. App. LEXIS  14108 at *48 (7th Cir . July 6, 2011).

The r ight  to keep and bear arm s plainly  appli es outside the home. 

B. HELLERÕS I NTERPRETATIO N OF ÒBEAR ARMSÓ CARRIE S

PRECEDENTIA L  WEIG HT. 

Not wit hstandi ng courts Õ tr adit ional appli cation of t he rig ht to bear

arm s beyond the  home, includi ng in Second Amendment cases such as

Mille r  and Nunn , and t he fact  that Helle r  specifi call y held Òbear arm sÓ

means public ly- carr ying  arms for self-defense, the lower court belie ved 

Helle r is lim it ed to it s specific  factsÑas  though the  majorit y needlessly

fill ed 66 pages of t he U.S. Report s for i ts own edifi cation where a one-

line  holding  would have suffic ed to deliv er the same precedent ial val ue.

Appare ntly  rejecti ng the  idea that  i t should  seek guida nce in t he

reasoning offered by a highe r courtÕs opinio n, the  lower cour t explai ned,
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ÒHelle rÕs ulti mat e holding is not  the Court Õs inte rpre ta ti on of the

hist orical  signifi cance of t he Second Am endmentÕs languag e.Ó ER 9 n.4;

contra  United S tates v. Masciandaro , 638 F.3d 458, 470 (4th Cir . 2011)

(Òhist orical  meaning enjoys a pr ivi leged interpre ta ti ve role in t he

Second Am endment  contextÓ) (cit at ions omit ted).  3

In other  words, the  Supreme CourtÕs Òinte rpre ta ti on of the hist orical

signi ficance of t he Second Am endmentÕs languag eÓ is meaningle ss.

Alt hough review here is in a ny event  de novo, Plai ntif fs str ess the

lower courtÕs opinio n is unusually devoid of persuasiv e merit , as among

it s many errors, i t appeared t o reject the very not ion t hat the  Supreme

Court Õs considered views of the Constit utio n offered i t any guida nce.

But this  was not  to say that  the Second Am endment  even means3

what  Helle rÕs lit eral holding would provid e, for the  lower cour t held t he
Second Am endment  lacks fix ed meaning.  ÒCompared t o many  of t his
country Õs consti tut ional protections, the  scope of r ight s under the
Second Am endment  is ambi guous and no doubt subject to change and
evolutio n over ti me.Ó ER 16; contra  Helle r , 554 U.S. at  576 (Second
Amendment inte rpre ted according  to it s orig inal public  meaning);  id.  at
629 n.27 (Second Amendment tr eated l ike  other enumerat ed r ight s);
McDonald , 130 S. Ct . at  3045 (emphat ical ly rejecting argument that
Òthe Second Am endment  di ffers from all of the other  provisions of t he
Bill of Rights . . .Ó). 
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Nonethe less, because the clai m that  Helle r  must be l imi ted t o it s

facts is oft en invo ked, including  by Defendants,  i t merit s Plaint iffsÕ

discussion. Of course, lower cour ts are bound by the decisional law of

the  Supreme CourtÑ and t he Supreme CourtÕs ext ensive discussion of

carr ying  fi rearm s outsi de the home in Helle r  was not  dictum.  I t is well

establi shed that

When an opinio n issues for the  Court,  i t is not  only the  result but
also those port ions of t he opinio n necessary to that  result by which
we are bound . . . the  pr incipl e of stare decisis  dire cts us to adhere
not  only to the holdings of our p rio r cases, but also to the ir
explic at ions of t he governing rule s of l aw . . .

Seminol e Trib e of Fla.  v. Flo rida , 517 U.S. 44, 67 (1996) (cit at ions and

inte rnal quotat ion marks omit ted). Thus, a statement that  Òexplai ns

the  cour tÕs rat ionale . . . is part  of t he holding. Ó United S tates v. Bloom,

149 F.3d 649, 653 (7th Cir . 1998). In contra st,

[a] dict um is a statement in a  judicia l opinio n t hat could have been
deleted wit hout  serio usly imp airi ng the analyt ical  foundati ons of the
holdingÑ that , being periphe ral,  may not  have received t he full and
careful considerat ion of t he court that  ut tered i t.

Sarno ff v. Am. Home Prods. Corp., 798 F.2d 1075, 1084 (7th Cir.  1986).  

Considering it s need to address the Dist ric t of Columbi aÕs colle ctivi st

inte rpre ta ti on, the Court Õs conclusio n t hat the  r ight  to Òbear arm sÓ is
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the  r ight  to Òcarry  weapons in case of confr ontat ionÓ was essent ial to i ts

resolutio n of Helle r.  Accordingl y, i t is part  of HellerÕs holding.  The

numer ous pages describing how that rig ht would be appli ed outsi de the

home in d iffe rent context s only unders core the fact  that the  mat ter

received t he Court Õs exhausti ve considerat ion, even if it  was not

lit erally  memoriali zed in t he awar ded relief.   4

Ir onicall y, the lower court invo ked United S tates v. Vongxay, 594

F.3d 1111 (9th Cir.  2010), for the  propositi on that  Helle r  must be

lim it ed to it s facts, notwit hstandi ng the  Supreme CourtÕs  definit ion of

the  term Òbear arm s.Ó But  Vongxay suggested t he opposite propositi on,

specifi call y turni ng away a challe nge to the  federal felony fire arm s

prohibit ion based upon t he clai m that  Helle rÕs approval  of t hat

restr ict ion was, in t hat case, dict a. Vongxay, 594 F.3d at  1115.

The Supreme Court ordered t hat the  Dist ric t of Columbi a Òmust4

issue [He lle r] a license to carr y [his handgun] in t he home.Ó Heller , 554
U.S. at  635. But  using  this l anguage to suggest a home-lim it at ion
would be serio usly misl eading.  Helle r chall enged, among other
provisi ons, former D.C. Code ¤ 22-4504(a) (2008), that  had provid ed
that  the carr ying  of handguns i nside oneÕs home wit hout  a permi t
consti tut ed a misdemeanor  offense. Helle r did not  seek a permi t to
carr y a handgun i n publ ic. Park er v. Dis trict of Columbi a, 478 F.3d 370,
400 (D.C. Cir.  2007). The reference to an in-ho me carry  permi t merely
tr acked Helle rÕs pray er for relie f. Helle r , 554 U.S. at  630-31. 
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In other  words, HellerÕs definit ion of a disputed constit utio nal

provisi on, necessary to resolve the core legal claims in t he case, is a

careless musing.  But  HellerÕs actual dict a, i ts discussion of a host of

law s not remotely at  issue in t he case, is deemed unshake able.

Respectfully , this  is not the  way to read precedent.  Right or wrong, and

in a ny event  binding,  Heller funct ions li ke a normal  judicia l opinio nÑit

is not  Òall excepti ons, no holding .Ó

Missing  fr om the lower courtÕs analys is is any reasoning for why

Heller must be l imi ted t o it s facts. Or more crit ical ly,  even if  the

Supreme CourtÕs definit ion of Òbear arm sÓ is to be ignored as dicta,

what  other meaning mig ht that  constit utio nal text  hold? Unti l recently ,

opponent s of t he indiv idual rig ht to bear arm s offered a mili ta rist ic,

state-dir ected definit ion, but Heller dispensed wit h t hat opti on.

Plai ntif fs aver that  the definit ion offered by the Supreme Court

comport s wit h t he Second Am endmentÕs origi nal public  meaning.

Defendants,  and t he lower court,  have offered no alt ernati ve definit ion.

Mer ely pretending that  the opinio n leaves no instr ucti on as to the

bearing  of arms does not  advance the  resoluti on of the case.
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II . CAL IF ORNIA  HAS SELECTED CONCEALED CARRYIN G AS THE

PERM ISSIB LE MODE OF EXERCISIN G THE RIG HT TO BEAR ARM S.

Fully  consistent wit h t he rig ht to bear arm s, state actors have

tr adit ionally  been al lowed broad leeway in p rescribing the  manner  in

which guns are carri ed. According ly,  Òthe r ight  of t he people to keep

and bear arm s (Art icl e 2) is not  infring ed by law s prohibit ing the

carr ying  of concealed weapons . . . .Ó Robertson v. Baldwin , 165 U.S.

275, 281-82 (1897) (emphasi s added). Plaint iffs have never argued for a

rig ht to carry  handguns in,  specifi call y, a concealed manner . The r ight

is to carry  arms,  generall y, subject to the stateÕs regulat ory autho rit y

allo wing  for out rig ht bans on part icula r modes of carry .

According ly,  i t is not  an accurat e statement of Plaint iffsÕ claim s that

they seek a rig ht to carry  concealed weapons as suchÑso mething  that

Plai ntif fs have disclaimed t ime and again before the lower court,  to no

avail.  ER 9 n.4. Nor is it  an accurat e statement of the law  to hold t hat

all restr ict ions on t he concealed carry ing of arms are constit utio nal,

simp ly because the practi ce may be entir ely prohibit ed. The Supreme

Court  has caut ioned that  concealed carry  bans are only Òpresumpti velyÓ

consti tut ional.  Helle r , 554 U.S. at  627 n.26. As one court observed, 
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[N]o t all concealed weapons bans are presumpt ively law ful.  Helle r
and t he 19th-century  cases it relie d upon inst ruct  that concealed
weapons restr ict ions cannot  be viewed in isolat ion; they must  be
viewed in t he context  of t he governme ntÕs overall scheme.

Peruta v. County  of San D iego, 758 F. Supp. 2d 1106, 1114 (S.D. Cal.

2010) (emphasis in orig inal) .  5

Surv eying the  hist ory of concealed carry  prohibit ions, it  appears

ti me and again that  such law s have been upheld  as mere regulat ions of

the  manner  in whi ch arms are carri edÑw it h t he unders tanding that  a

compl ete ban on the  carry ing of handguns is unconst it utio nal.

As noted supra , Helle r discussed, wit h approval , four st ate supreme

court opinio ns t hat referenced t his condi ti onal  rule. Uphol ding a ban on

the  carry ing of concealed weapons, Alaba maÕs high court explai ned:

We do not desire  to be underst ood as maint aining , that  in regulat ing
the  manner  of bearing  arms,  the autho rit y of the Legisl ature  has no
other  l imi t than it s own d iscretion. A st atute  which, under the
pretence of r egulat ing,  amounts to a destr ucti on of the rig ht,  or
which require s arms to be so borne as to render  them whol ly useless
for the  pur pose of defense, would be clearly  unconsti tut ional.  But  a

Alt hough this  Court once held t hat there is no l ibert y inte rest in5

obta ining a concealed carry  permi t,  Erdely i  v. OÕBrien, 680 F.2d 61 (9th
Cir.  1982), the  Second Amendment was not  considered in t hat case.
Erdely i  does not  ment ion, let alone discuss, the Second Am endment ,
and was decided long before the  Second Amendment was clar ifie d t o
protect a fundam ental rig ht.
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law  which i s merely inte nded to promote personal securit y, and t o
put down l awl ess aggression and violence, and t o this  end pr ohibit s
the  wearing  of certa in w eapons in such a manner as is calculat ed to
exert an unhappy  influe nce upon t he moral feelings of the wearer,  by
maki ng him less regardf ul of t he personal securit y of others, does
not  come in collisi on wit h t he Constit utio n.

Reid , 1 Ala.  at 616-17. 

The Nunn  cour t follo wed Reid , quashing an i ndict ment for public ly

carr ying  a pistol for fail ing to specify  how the weapon was carri ed:  

so far as the  act . . . seeks to suppr ess the practi ce of carry ing cert ain
weapons secretly, that  i t is val id,  inasmuch as it  does not  depriv e the
cit izen of hi s natural rig ht of self-d efence, or of his consti tut ional
rig ht to keep and bear arm s. But that  so much of i t,  as contains a
prohibit ion against  bearing  arms openly, is in confl ict  wit h t he
Constit utio n, and void .

Nunn , 1 Ga. at 251 (emphasi s orig inal) .

Andrews  presaged Helle r  by finding  that a revolver was a protected

arm  under the  state consti tut ionÕs Second Amendment analog. I t

therefore struck down as unconsti tut ional the  appli cation of a ban on

the  carry ing of weapons t o a man carr ying  a revolver,  declar ing:

If the  Legisla ture  think pr oper, they may by a proper law  regulat e
the  carry ing of this w eapon publ icl y, or abroad, in such a manner as
may be deemed most conducive to the  publ ic peace, and t he
protection and safety  of t he community  fr om lawl ess violence. We
only hold t hat,  as to this  weapon, the  prohibit ion is too broad to be
sustained.
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Andrews , 165 Tenn. at  187-88.6

Final ly,  in Chandler,  

the  Louisiana Supreme Court held t hat cit izens had a rig ht to carry
arm s openly:  ÒThis is the  r ight  guarant eed by the  Consti tut ion of t he
Unit ed Sta tes, and which i s calcul ated to incit e men t o a manly  and
noble defence of t hemselves, if necessary , and of t heir country ,
wit hout  any tendency to secret advantag es and unm anly
assassinati ons.Ó

Helle r , 554 U.S. at  613 (quoti ng Chandler , 5 La.  Ann. at  490).

The legal tr eati ses relied upon by the Heller  cour t explai ned the  rule

succinct ly.  For support ing the  noti on that  concealed carry ing may be

banned, Helle r furt her  cit es to THE AM ERIC AN STUDENTSÕ BLACKSTONE,

84 n.11 (G. Chase ed. 1884), Helle r , 554 U.S. at  626, which p rovid es:

[I] t is generally  held that  statutes prohibit ing the  carry ing of
concealed weapons are not  in conflic t wit h t hese constit utio nal
provisi ons, since they merely forbid  the carr ying  of arms in a
part icula r manner,  which i s like ly to lead t o breaches of t he peace
and provoke to the commission of crim e, rather  than contri bute  to
public  or personal defence. In some States, however,  a cont rary
doctrine  is maint ained.

Andrews  appeared t o abrogate in l arge part  Aymette v. State, 216

Tenn. 154 (1840), upholding  the prohibit ion on t he concealed carry  of
daggers. But even Aymette, which found a state r ight  to bear arm s
lim it ed by a mil it ary  pur pose, deduced from that  inte rpre ta ti on that
the  r ight  to bear arm s protected t he open carr ying  of arms.  Aymette, 21
Tenn. at  160-61.
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AM ERIC AN STUDENTSÕ BLACKSTONE, 84 n.11 (emphasi s orig inal) ; see ER

34. This unde rst anding survi ves today. See, e.g. I n re Applicati on of

McI ntyr e, 552 A.2d 500, 501 n.1 (Del.  Super . 1988) (ÒÔthe r ight  to keep

and bear arm sÕ does not  of necessit y require  that such arms may be

kept  concealedÓ).

It  is import ant,  then, to recall  that (1) the  Supreme CourtÕs

definit ion of Òbear arm sÓ as that  language is used in t he Second

Amendment include s the concealed carry ing of handguns: Òwear,  bear,

or carry  . . . in the clothing or in a pocket . . .Ó Heller , 554 U.S. at  584

(cit at ions omit ted) (emphasi s added); (2) the legalit y of bans on

concealed carry ing is only presumpt ive, Helle r , 554 U.S. at  627 n.26,

and (3) the  cases support ing concealed carry  prohibit ion expl ain that  no

abrogat ion of t he rig ht to carry  arms is effected because open carry ing

is sti ll permi tt ed. 

Legisl atures might  well prefer one form of carry ing over another .

Precedent relie d upon by Helle r  reveals an ancient suspici on of

weapons concealm ent  where social norms viewed t he wearing  of arms

as vir tuous. But today, the open carr ying  of a handgun ma y be
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mist akenly viewed as provocat ive or alar ming  by indiv iduals

unfamil iar wit h fi rearm s. See Eugene Volokh, Im plementing the Right

to Keep and Bear  Ar ms for Self-Defense: An Analy tic Fram ework  and a

Research Agenda, 56 UCLA L . Rev. 1443, 1523 (2009); cf. Gonzalez v.

Vill.  of W. Milwa ukee, 2010 U.S. Dist . LEXIS  46281 at *8-*9 (D. Wis.

May 11, 2010) (ÒNo reasonable person would disput e that  walking  into

a reta il store openly carr ying  a fi rearm  is highly disrupt ive conduct

which is vir tual ly cert ain to create a dist urbanceÓ).  7

Calif orniaÕs mode of r egulat ing the  carry ing of handguns t hus makes

perfect sense. I n rura l,  sparsely populat ed areas, Sher iffs are allo wed

to issue permi ts to carry  handguns openly.  But  in more populous areas,

the  state depriv es Sheriff s of t his abili ty , and specifi es that  permi ts to

carr y must  be lim it ed to concealed handguns. This manner of

regulat ion is not  unusual,  and has been adopted by some juri sdict ions

where the public  acceptance of gun rig hts is relat ively high.  For

Alt hough Gonzalez erred in it s unexamined statement  that the7

Second Am endment  does not  secure the bearing  of arms,  the case is
nonethe less instr ucti ve as it probably described accurately it s
community Õs modern sentim ent  regardi ng the  open carry ing of arms.
Not ably , Wisconsin j ust enacted a Òshall issueÓ system for the  issuance
of concealed handgun car ryi ng licenses.
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exampl e, in Texas, where concealed handgun permi ts are readily

availab le on a Òshall issueÓ basis, Tex. GovÕt Code ¤ 411.177(a), a permi t

holder who Òinte ntio nally  fails to conceal the  handgunÓ commit s a

misdemeanor . Tex. Penal  Code ¤ 46.035(a).

Helle rÕs recognit ion of a r ight  to carr y a handgun do es not  force

states such as Calif ornia and Texas to allo w the  carry ing of handguns

in a  manner  they underst andabl y perceive may cause needless public

alar m, so long as a more sociall y-conducive opti on exist s to allo w people

to exerci se the  r ight  to bear arm s. But Helle r  confi rms that  once a

choice has been made by the  legisla ture  as to which manner of carry ing

wil l be permi tt ed, that  choice must be honored.

Support  for this  view comes not merely from the  plain languag e of

Helle r  and other precedent,  but also fr om the Calif ornia Legisl atureÕs

Legisl at ive Anal yst . In 1999 and again in 2 001, effort s were made to

quali fy for the  Cal ifornia ball ot an ini ti at ive constit utio nal amendment

securing a Òright  to keep and bear arm s.Ó Pursuant to Cal . Elections

Code ¤ 9005, the proposed amendment was submi tt ed for review by the

Joint Budget Commit tee. The Legisl at ive Anal yst  twice concluded t hat
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if the  state were to adopt a rig ht to keep and bear arm s constit utio nal

amendment,  exist ing state law regulat ing the  carry ing of guns would

not  l ike ly be impacted save for lim it ing discretion in issuing permi ts:

Whi le indivi duals may possess and carry  fi rearm s, many  of t he
stateÕs exist ing systems for . . . weapons permi ts . . . would like ly not
change . . . However,  local juri sdict ions would not be able to lim it
who obtains concealed weapons permi ts unless the  appli cant  does
not  meet federal or state cri teria.

ER 42, 51.

Plai ntif fs seek permi ts to carry  concealed handguns because

concealed handgun permi ts afford the  only availab le method under

Calif ornia law  to bear arm s as that rig ht is secured by the  Second

Amendment.  The lower court disagreed, finding  Plaint iffs Òare still

more than fr ee to keep an unlo aded weapon nearby  their person, load

it , and use i t for self-defense in c irc umst ances that may occur in a

public  sett ing. Ó ER 11. At least in t heory,  Cal ifornia law  allo ws an

indiv idual to publ icl y carr y an unloaded handgun, Cal.  Penal Code ¤

12031(e), and t o load the  handgun whe n pr actical ly under at tack,

during Òthe brie f i nterva l before and af ter the  local law  enfor cement

agency, when reasonably  possible, has been not ifie d of t he danger and

before the arri val  of i ts assistance.Ó Cal . Penal Code ¤ 12031(j)(1).
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Yet the open carr ying  of an unlo aded handgun is an open inv it at ion

to crim inals to rob an indi vid ual of his or her unloaded  and t hus

indefensible  handgun. Nor  does it  serio usly afford an i ndivi dual ti me to

react to a sudden cr imi nal at tack. Crim inal at tacks are fr equent ly

sudden, and by the ir nature  impose a great  deal of stress and di ffic ulty

on the ir victi ms. Vio lent cri minal s are not so chivalro us as to afford

the ir prey ti me to load the ir fire arm s. DefendantsÕ empl oyees do not

carr y unloa ded fire arm s for a reason. 

Mor eover,  anyone who manages to load the ir handgun unde r the

narro w ti mefram e afforded by Section 12031(j)(1) sti ll risks arre st,

incar cerat ion, tr ialÑ and a crim inal fact -finde rÕs determi nati on that  the

indiv idual did not  reasonably  perceive a grav e thre at .

Alas,  the Second Am endment  r ight  to bear arm s is not the  r ight  to

invi te robbery,  carry  a non-functi onal  weapon, or assert  an af firm at ive

defense at  a crim inal tr ial.  The rig ht to bear arm s is the rig ht to be

Òarm ed and ready for offensive or defensive action in a case of confl ict

wit h another person.Ó Heller , 554 U.S. at  584 (cit at ion omit ted)

(emphasi s added). ÒA st atute  which, under the  pretence of regulat ing . .

34

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 46 of 90



. require s arms to be so borne as to render  them whol ly useless for the

purpo se of defense, would be clearly  unconsti tut ional. Ó Id.  at  629

(cit at ion omit ted). For i ts part , Calif ornia law  disti nguishe s the

fundame ntal  charact er of l oaded from unloa ded guns. A person is only

considered Òarm edÓ if carr ying  a funct ional handgun. See, e.g. Cal.

Penal Code ¤ 12023(a) (Ò[e]very person who carri es a loaded fi rearm

wit h t he inte nt to commit  a felony is guil ty  of armed crim inal actionÓ)

(emphasi s added). 

In Helle r , the  Supreme Court str uck down a  require ment that

fire arm s in t he home be rendered inoperabl e, as that Òmakes it

imp ossible  for cit izens t o use [fir earms]  for the  core law ful purpo se of

self-defense.Ó Helle r , 554 U.S. at  630. The abil it y to possess a non-

functi onal  fi rearm  does not  sati sfy the  Second Amendment inte rest

here, eit her .

It  is not the  CourtÕs role to question t he Calif ornia Legisl atureÕs

choice of f ire arm s polic ies where that  choice is one of several

consti tut ionally -valid alt ernati ves. Calif ornia val idly  chose to render

the  open carry ing of handguns for self-defense larg ely imp ossible , while
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licensing the concealed carrying of functional handguns for self-defense.

Accordingly, Plaintiffs are entitled to a concealed handgun license—not

because concealed carrying is specifically protected by the Second

Amendment regardless of other regulatory requirements, but because

concealed carrying is the only method of bearing arms the state

approves pursuant to its authority to elect such a preference. 

And even this is not to say that Plaintiffs’ entitlement to the permit

is unqualified. But the question here is whether access to the state’s

handgun carry permit can be qualified by “good cause” and “good moral

character” requirements as determined at the Sheriff’s sole discretion.

Most assuredly, the answer to that question is “no.”

III. “GOOD CAUSE” AND “GOOD MORAL CHARACTER” ARE INVALID
STANDARDS FOR LICENSING THE EXERCISE OF FUNDAMENTAL
SECOND AMENDMENT RIGHTS.

A. PRIOR RESTRAINTS AGAINST THE EXERCISE OF FUNDAMENTAL
RIGHTS MUST BE OBJECTIVELY AND NARROWLY DEFINED, AND
CANNOT SANCTION UNBRIDLED DISCRETION.

“Rules that grant licensing officials undue discretion are not

constitutional.” Berger v. City  of Seattle, 569 F.3d 1029, 1042 n.9 (9th

Cir. 2009) (en banc) (citation omitted). Because the practice of bearing
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arm s is secured by the  Second AmendmentÑ and, as Plai ntif fs

demonstr ate, a l icense to carry  a concealed handgun is the  only avenue

allo wed by Calif ornia law  for the  practical  exerci se of this r ight Ñt he

decision to issue a license to bear arm s cannot  be left  to the

governme ntÕs unbridl ed discreti on.

It  is sett led by a long line  of r ecent  decisions of this Court that  an
ordinance which .  . . makes the peaceful enjoyment of fr eedoms
which the  Consti tut ion guarant ees cont ingent upon the  uncontro lle d
wil l of an offic ialÑ as by requiri ng a permi t or l icense which may be
granted or wit hheld in t he discretion of such offic ialÑ is an
unconst it utio nal censorship or pr ior restr aint  upon t he enjoyment of
those freedoms.

Staub v. City  of Baxley, 355 U.S. 313, 322 (1958) (cit at ions omit ted); see

also FW/PBS  v. City  of Dallas , 493 U.S. 215, 226 (1990) (plura lit y

opinio n); Shuttlesw orth v. Bir ming ham, 394 U.S. 147, 151 (1969). 

ÒWhile  pr ior restr aint s are not unconst it utio nal per se, any system of

prio r restr aint  comes to the courts  bearing  a heavy presumpti on

against  i ts consti tut ional val idit y.Ó Cla rk v. City  of L akewood, 259 F.3d

996, 1005 (9th Cir . 2001) (cit at ions omit ted). 

In Staub , the  Supreme Court str uck down an ordinanc e autho rizi ng

a mayor and cit y council Òuncontro lled discretion,Ó Staub , 355 U.S. at
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325, to grant or refuse a permi t require d for solic it ing memberships in

organiza ti ons. Such a permi t,  held the  Court,

makes enjoyment  of speech conting ent  upon t he wil l of the Mayor
and Council of the Cit y, alt hough that  fundam ental rig ht is made
free from congressional abri dgment  by the  First  Amendment  and i s
protected by the  Four teenth fr om invasi on by state action. For these
reasons, the  ordinanc e, on it s face, imp oses an unconsti tut ional prio r
restr aint  upon t he enjoyment of First  Amendment  fr eedoms and l ays
Òa forbid den burd en upon the  exerci se of l ibert y protected by the
Constit utio n.Ó

Staub , 355 U.S. at  325 (quoti ng Cantwell  v. Connecticut, 310 U.S. 296,

307 (1940)); see also Largent v. Texas, 318 U.S. 418, 422 (1943) (striking

down ordinanc e allo wing  speech permi t where mayor Òdeems it proper

or advi sable.Ó); Louisiana  v. United S tates, 380 U.S. 145, 153 (1965)

(ÒThe cher ished r ight  of people in a country  l ike  ours t o vote cannot  be

oblit erated by the  use of l aws . . . which leave the voti ng fat e of a

cit izen t o the  passing whim  or imp ulse of an indi vid ual regist rar. Ó).

ÒTradi ti onal ly,  unconsti tut ional prio r restr aint s are found in the

context  of j udicia l injunct ions or a licensing scheme that places

Ôunbridled discreti on in t he hands of a government offici al or agency.ÕÓ

NatÕl FedÕn of the Blind v. FTC, 420 F.3d 331, 350 n. 8 (4th Cir . 2005)

(quoti ng FW/P BS, 493 U.S. at  225-26). ÒUnbridl ed discreti on natura lly
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exist s when a licensing scheme does not  impose adequat e standards to

guide the licensorÕs discretion.Ó Chesapeake B &  M,  I nc. v. Har ford

County , 58 F.3d 1005, 1009 (4th Cir.  1995) (en banc). 

Standards  governing prio r restr aint s must be Ònarro w, objective and

definit e.Ó Shuttlesw orth , 394 U.S. at  151. Standards invo lvi ng

Òapprai sal of facts, the  exerci se of judgment,  [or] the  forma ti on of an

opinio nÓ are unacceptable. Forsyth County v. Natio nalist Movement ,

505 U.S. 123, 131 (1992) (quoti ng Cantwell , 310 U.S. at  305).

Regulat ions must contai n narr ow, objective, and definit e standards
to guide  the licensing autho rit y, and must require  the offici al to
provid e an expl anat ion for his decision. The standards  must be
suffic ient to render the  offic ialÕs decision subject to effective judicia l
review.

Long Beach Area Peace Network v. City  of L ong Beach, 574 F.3d 1011,

1025 (9th Cir.  2009) (cit at ions and inte rnal punctuat ion marks

omit ted). I n Gaudiy a Vaishnava  Society v. City  of San F rancis co, 952

F.2d 1059 (9th Cir.  1990), this  Court considered t he consti tut ionalit y of

a permi tt ing system under which Òthe Chief  of Police may issue a

permi t . . .Ó to peddle constit utio nally -protected art icl es (emphasi s

supplie d by opinio n). Id.  at 1065. ÒBecause the Chief  of Police is
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granted complete discreti on in d enying or grant ing such permi ts, we

hold t hat the  Cit yÕs ordinance is not saved from consti tut ional infir mit y

by it s commerci al peddlerÕs permi t system.Ó Id.  at 1066. 

Publi c safety  is invoked to justi fy most law s, but where a

fundame ntal  r ight  is concerned, the mere incanta ti on of a publ ic safety

rat ionale does not  save arbit rary  l icensing schemes. In the  First

Amendment arena, where the concept has been developed ext ensively,

[W]e have consist ent ly condemned licensing systems which v est in
an admi nist rat ive offic ial discretion t o grant or wit hhold a permi t
upon broad cri teria unrel ated to proper regulat ion of public  places . .
. There are appropria te publ ic remedies to protect the peace and
order of the community  i f appellant Õs speeches should  result in
disorder or violence.

Kunz v. New York , 340 U.S. 290, 294 (1951); Shuttlesw orth , 394 U.S. at

153. Ò[U]nco ntro lle d offic ial suppression of t he priv ile ge cannot  be made

a subst it ute  for the  dut y to maint ain order in connection wi th the

exercise of t he rig ht. Ó Hague v. Committe e for Indus.  Org. , 307 U.S.

496, 516 (1937) (plura lit y opinio n).

Even when t he use of i ts public  streets and si dewal ks i s involved,
therefore, a munici pali ty  may not  empower it s licensing offici als to
roam essent iall y at  will , dispensing or wit hholdi ng permi ssion t o
speak, assembl e, picket,  or parade, according  to the ir own opinio ns
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regarding the  potentia l effect of t he activi ty  in questi on on the
Òwelfare ,Ó Òdecency,Ó or Òmorals Ó of the community .

Shuttlesw orth , 394 U.S. at  153. Accordingl y, this Court rejects alle ged

public  healt h and safety  concerns as a subst it ute  for objective

standards and due process. Desert Outdoor Adver tising  v. City  of

Mor eno Val ley, 103 F.3d 814, 819 (9th Cir . 1996).

For an example of t hese pr ior restr aint  pr incipl es appli ed in t he

Second Am endment  context,  the Court  need look no fur ther than

Helle r . Among other  provisions, Hel ler chall enged appli cation of t he

Dist ric t of Columbi aÕs require ment that  handgun re gist rant s obtain a

discretionary (but  never issued) permi t to carry  a gun insid e the  home.

The Supreme Court held t hat the  cit y had no discreti on to refuse

issuance of t he permi t:  ÒAssuming that  Helle r is not  disquali fied from

the exerci se of Second Amendment rig hts,  the Dist ric t must  permi t him

to regist er his handgun a nd must issue him  a l icense to carry  i t in t he

home.Ó Helle r , 554 U.S. at  635.  In other  words, the  cit y could deny

Hel ler a permi t if it  could demonstrat e there was some consti tut ionally

val id reason for denying him Second Am endment  r ight s. But the  cit y

could not  otherwi se refuse to issue the permi t.   
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B. PENAL CODE ¤ 12050ÕS ÒGOOD MORAL CHARACTERÓ AND

ÒGOOD CAUSEÓ REQUIR EM ENTS PLAIN LY FAIL  PRIO R

RESTRAIN T ANALYSIS.

Calif orniaÕs Ògood moral characterÓ and Ògood causeÓ require ments

for issuance of a handgun car ry permi t,  and t he manner in w hich

Defendants apply  these provisions, fail  constit utio nal scrut iny as an

imp ermissible  pr ior restr aint . The r ight  to carr y a fire arm  for self-

defense is plai nly among the  Òfreedoms which t he Constit utio n

guara ntees.Ó Staub , 355 U.S. at  322. The governme nt thus bears the

burden of proving  that the  an applicant may not have a permi t,  for a

consti tut ionally -compelli ng reason define d by standards that  are

Ònarrow, objective and definit e.Ó Shuttlesw orth , 394 U.S. at  151.

 ÒGood cause,Ó as used in Cal ifornia Penal Code ¤ 12050, is plai nly

among the impermi ssible Òilluso ry Ôconstr aint sÕÓ amounting  to Òlit tl e

more than a high-sounding ideal.Ó City  of L akewood v. Plai n Dealer

Publis hing Co., 486 U.S. 750, 769-70 (1988); see, e.g. Larg ent, 318 U.S.

at  422 (Òproper or advi sableÓ); Diam ond v. City  of Taft , 29 F. Supp. 2d

633, 650 (C.D. Cal.  1998) (rejecti ng condit ion t hat license be Òessentia l
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or desira ble to the  publ ic convenience or welfar eÓ), affÕd, 215 F.3d 1052

(9th Cir . 2000). 

Even less defensible is the require ment of Ògood moral character.Ó

The Supreme Court long ago rejected t he consti tut ionalit y of an

ordinance demandi ng Ògood charact erÓ as a prerequisit e for a

canvassing license. Schneider  v. New Jersey (Town of I rvi ngton), 308

U.S. 147, 158 (1939). Absent furt her  definit ion, courts  typi call y reject

all forms of Òmoral characterÓ standards  for the  l icensing of

fundame ntal  r ight s. See MD II  Enter tainme nt  v. City  of Dallas , 28 F.3d

492, 494 (5th Cir . 1994); Genusa v. Peoria , 619 F.2d 1203, 1217 (7th

Cir.  1980); N.J.  Env tl. FedÕn v. Wayne Twp., 310 F. Supp. 2d 681, 699

(D.N.J . 2004); Ohio  Citi zen Action v. City  of M entor-On-The-La ke, 272

F. Supp. 2d 671, 682 (N.D. Ohio 2003); Tom T., I nc. v. City  of Ev eleth,

2003 U.S. Dist . LEXIS  3718 at  *14-15 (D. Mi nn. March 11, 2003);

R.W.B. of Rivervi ew, I nc. v. Stemple, 111 F. Supp. 2d 748, 757

(S.D.W.Va. 2000); Elam  v. Bol ling , 53 F. Supp. 2d 854, 862 (W.D.Va.

1999); Ohio Citizen Action v. City  of Seven Hill s, 35 F. Supp. 2d 575,

579 (N.D. Ohio 1999); Broadway  Books, I nc. v. Roberts, 642 F. Supp.

43

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 55 of 90



486, 494-95 (E.D.Tenn. 1986); Bayside Enterpri ses, I nc. v. Carson, 450

F. Supp. 696, 707 (M.D. Fla.  1978).

An arg ument may be advanced t hat because Penal  Code ¤ 12050

permi ts Sheriff s to define  their licensing standards,  the provisi on can

only be challe nged in li ght  of such actual  polic ies and pr actices. 

Sacram ento Count yÕs response to Plaint iffsÕ lawsuit  suppl ies an

exampl e of this accommodat ion. 

But Section 12050 nonethe less remains subject to a facial at tack, as

it  is not enough t o clai m that  the licensing offici al wil l not  act

arbi tr aril y. ÒA pr esumpti on that  a cit y offici al Ôwill act in good fait h and

adhere to standards absent from the  ordinanc eÕs face . . . is the very

presumpt ion t hat the  doctrine  forbid ding unbridl ed discreti on

disal lows.ÕÓ Long Beach, 574 F.3d at  1044 (quoti ng Lakewood, 486 U.S.

at  770).

And Pr ieto cannot  reasonably  claim  that his policy cabins his

discretion in any sort of meaningful,  constit utio nally -acceptable way.

To the contra ry,  Prie toÕs wri tt en polic y repeatedly confirm s his

exclusiv e and absolute  discreti on to adjudi cate appli cantsÕ moral

44

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 56 of 90



character and good cause, and even goes so far as to declar e that  gun

carr y permi ts wil l be issued or renewed only when Òthe Sher iff or his

designee feelsÓ like  i t.  ER 21, 25. Worse sti ll,  the Sheriff Õs wri tt en polic y

provid es that  Òself-pro tection and protection of fami ly (wi thout credibl e

thre ats of v iolence)Ó are Òinval id reasons t o request a permi t.Ó ER 21.

This posit ion categoric ally  violat es the  Second Amendment.  As the

Supreme Court has made clear,  self-d efense is at the  core of the Second

Amendment rig ht to bear arm s.

Ò[T]he inherent rig ht of self-d efense has been centra l to the Second

Amendment rig ht. Ó Helle r , 554 U.S. at  628. Self-defense Òwas the

central  component of the rig ht it self.Ó Helle r , 554 U.S. at  599 (emphasi s

origi nal) (cit at ion omit ted). The English rig ht to arms Òhas long been

unders tood to be the predecessor to our S econd Amendment . . . . It

was, [Bl ackstone] said,  Ôthe  nat ural rig ht of resistance and self-

preservat ion,Õand Ôthe rig ht of having and usi ng arm s for self-

preservat ion and defence.ÕÓId. , at  594 (cit at ions omit ted). Ò[T]he  r ight

secured in 1689 as a result  of t he Stuart sÕ abuses was by the  t ime of t he
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founding unders tood to be an indi vid ual rig ht protecting against  both

public  and pr iva te violence.Ó I d.

It  bears recall ing here that  the var ious cases discussed by Helle r

wit h respect to carr ying  guns appr oved of t he practi ce for the pur pose of

self-defense. See Helle r , 554 U.S. at  613 (Òcit izens had a rig ht to carry

arm s openly [for] Ômanly and noble defence of t hemselvesÕÓ) (quot ing

Chandler , 5 La.  App. at 490); Helle r , 554 U.S. at  629 (ÒA st atute  which,

under the  pretence of regulat ing,  amounts to a destr ucti on of the rig ht,

or which r equire s arms to be so borne as to render  them whol ly useless

for the  pur pose of defense, would be clearly  unconsti tut ional. Ó) (quot ing

Reid , 1 Ala.  at 616-17); Nunn , 1 Ga. at 251 (carryi ng restr ict ion Òval id,

inasm uch as it  does not  depriv e the  cit izen of hi s natural rig ht of self-

defence, or of hi s constit utio nal rig ht to keep and bear arm sÓ)

(emphasi s orig inal) . In rejecting self-defense as good cause for a carr y

license, DefendantsÕ policy all but confirm s its unconst it utio nalit y. 

Incr edibly , the  lower cour t posit ed that 

Yolo Count yÕs policy does contai n a standard of conduct ; appli cants
are clearly  instr ucted t o be of good moral character (and submi t
appli cation documents corro borat ing such charact er), and
demonstr ate good cause for requiri ng the  l icense.
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ER 14. And wi thout any appar ent  sense of i rony, this sta tement

imm ediat ely followed t he courtÕs derisi on of facial  challe nges as

invo lvi ng undue speculat ion. 

Respectfully , the  unifo rm weight  of precedent does not  tolerate

rat ioning the  exerci se of fundam ental rig hts pursuant to some Sher iffÕs

feelings about good moral character and good cause. The good moral

character and good cause provisions of Penal  Code ¤ 12050, and

DefendantsÕ manner  of i mpl ement ing these require ments,  vest

unbridl ed discreti on in t he Sheriff Õs autho rit y to l icense the  exerci se of

fundame ntal  r ight s. They must  be enjoined.

C. PRIO R RESTRAIN T DOCTRIN E PROVID ES A SUPERIO R METHOD

OF EVALUATIN G THE CONSTIT UTIO NALIT Y OF DISCRETIO NARY

HANDGUN L IC ENSIN G.

Means-ends l evels of scrut iny provid e a relat ively poor method to

test the  constit utio nalit y of a discreti onary licensing system. Such

levels of scruti ny,  whatever they may be in a  part icula r case, are only

useful i n evaluati ng law s that restr ict  a constit utio nal rig ht upon the

exist ence of some specific  condi ti on. I n such cases, a court may examine

the  condi ti on and weigh it  against the  r ight  at issue through w hichever

scrut iny-l ens is most apt . In the  Second Amendment context , a felon
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disar mament  law, or some condit ion upon t he purchase or sale of

fire arm s, would fit  comfort ably  into  this sort of analys is.

But here, the issue is whether  Defendants may bar indiv iduals  fr om

exercising the  r ight  at all by use of a permi tt ing scheme. This comes

lit erally  wit hin t he definit ion of a pr ior restr aint Ñt here is no bett er,

indeed, there may be no other,  logical  inte rpre ti ve tool.  Aft er all,  the

rig ht to carry  fi rearm s is a Òfreedom which t he Constit utio n 

guara ntees,Ó and Òan ordinanc e which . . .  makes the peaceful

enjoyment of fr eedoms which the  Consti tut ion guarant ees cont ingent

upon the  uncontro lle d will  of an offic ialÓ is Òan unconsti tut ional

censorship or pr ior restr aint  upon t he enjoyment of those fr eedoms.Ó

Staub , 355 U.S. at  322  (cit at ions omit ted) (emphasi s added).

The t ime to apply  means-ends scruti ny is when a court is presented

wit h an objective l icensing standard.  A court can evaluat e objective

standards by exami ning the ir purpo se and i mpact under whiche ver

means-ends r ubric  should be appli ed. But it  is diffic ult to tell exactly

what  publ ic inte rest is being served by a polic y of unbri dled discretion.

Since the activi ty  being regulat ed is the exercise of a fundam ental
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rig ht,  i ts general suppression cannot  be in t he public  inte rest. And the

idea of an offic ial dispensing permi ssion t o exercise a Òrig htÓ is

inher ent ly incongrue nt wit h t he concept of r ight s.

That  pr ior restr aint  doctrine  has been alm ost entir ely developed

wit hin t he Fir st Amendment indica tes that it  is especial ly suit able for

appli cation in a Second Am endment  context.  The tr end among federal

courts  is to look to the Fir st Amendment in seeking inte rpre ti ve

guideline s for the Second. 

Both Helle r and McDonald suggest that  First  Amendment  analogues
are more appropria te [t han aborti on analogues], see Helle r , 554 U.S.
at  582, 595, 635; McDonald , 130 S. Ct . at  3045, and on t he str ength
of that suggesti on, we and other cir cuit s have alre ady begun t o adapt
Fir st Amendment doctrine  to the  Second Amendment context .

Ezell , 2011 U.S. App. LEXIS  14108 at *55. Ò[W]e agree wit h t hose who

advocate looki ng to the Fir st Amendment as a guide in developing a

standard of review for the  Second Amendment. Ó Chester, 628 F.3d at

682 (cit at ions omit ted); cf. Masciandaro , 638 F.3d at  470 (Ò[A]s has

been the  experie nce under the  First  Amendment , we might  expect that

courts  will  empl oy di fferent ty pes of scrut iny in a ssessing burdens on

Second Am endment  r ight s, depending on the  charact er of t he Second
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Amendment questi on presented.Ó). ÒThe protections of t he Second

Amendment are subject to the same sort  of r easonable restric ti ons that

have been recognized as limi ti ng, for inst ance, the  First  Amendment .Ó

Park er, 478 F.3d at  399.

Because Helle r  is the firs t Supreme Court case addressing the  scope
of the indiv idual rig ht to bear arm s, we look t o other  constit utio nal
areas for guida nce in evaluati ng Second Am endment  challe nges. We
think the  First  Amendment  is the natura l choice. Helle r  i tself
repeatedly invo kes the  First  Amendment  in establis hing princi ples
governing the  Second Amendment.  We think this  impl ies the
str uctur e of First  Amendment  doctrine  should info rm our  analys is of
the  Second Amendment.

United S tates v. Marzzar ella , 614 F.3d 85, 89 n.4 (3d Cir.  2010).

This Court  appears to be in a ccord,  looking to answer Second

Amendment questi ons by resort to First  Amendment  doctrine . In

Nor dyke, this  Court based i ts Òsubstantia l burdenÓ Second Am endment

test on Fir st Amendment precedent relat ing to alt ernati ve avenues of

communicat ion. Nor dyke, at  *24-*25 and * 33-*34 (Ò[d]ra wing  fr om

these cases . . .Ó).

The analogies between these tw o amendments are unsurpri sing:  the

Fir st and Second Amendments are the only provisi ons of the Bill of

Right s that secure some substanti ve indivi dual conductÑ speech,
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worship,  the keeping and bearing  of armsÑ against  government

infri ngement.  I ndeed, concerns r egardi ng the  abuse of F irst  and Second

Amendment protected activi ti es have long been viewed as simil ar.  See

Commonwealth  v. Blanding , 20 Mass. 304, 314 (1825) (ÒThe l ibert y of

the  press was to be unrest raine d, but he who used i t was to be

responsible  in case of i ts abuse; like  the rig ht to keep fi re arms,  which

does not  protect him who uses them for annoyance or destr ucti on.Ó);

Respubli ca v. Oswald , 1 U.S. (1 Dal l. ) 319, 330 n.*  (Pa. 1788) (ÒThe

rig ht of publ icat ion, like  every other  r ight , has i ts natura l and

necessary  boundar y; for,  though the  law allo ws a man the  fr ee use of

his a rm,  or the  possession of a weapon, yet it  does not  autho rize  him  to

plunge  a dagger in t he breast of an ino ffensive neighbour.Ó).

Of course the tw o amendments relat e to di fferent subjects. But the

issue is whether  the Fir st Amendment fram eworks ar e practi cal in a

Second Am endment  context.  The Supreme Court,  the D.C., Third,8

There is nothing  about the  pr ior restr aint  doctrine  rendering  i t8

uniquel y appli cable to the Fir st Amendment val ues. I n t he Fir st
Amendment context , the  presumpti on against  pr ior restr aint s is not
aim ed exclusively at  prevent ing content-b ased decision-maki ng.
Ò[W]hether  or not  the review is based upon content,  a pr ior restr aint
aris es where admi nist rat ive discreti on invo lves judgment over and
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Fourth,  and Seventh Cir cuit s, and i n Nor dyke, this  Court,  have

expressly adopted t hese concepts to guide  Second Amendment cases.

It  will  not do to respond t hat prio r restr aint  has never been applie d

to Second Amendment rig hts.  Second Amendment law  is in it s infancy.

Thre e years ago, munici pal handgun b ans had never been str uck down

under the  Second Amendment,  eit her . And unti l this  CourtÕs opinio n in

Nor dyke v. Ki ng, 563 F.3d 439 (9th Cir . 2009), no federal court had

appli ed the Second Am endment  to the  Sta tes. But while  other

emerging  Second Amendment chall enges require  the development of

new doctrine s, this  case can and should be resolved by the  t ime-tested,

str aightfo rwa rd logic of prio r restr aint  law.

IV. THE ÒGOOD CAUSEÓ AND ÒGOOD MORAL CHARACTERÓ STANDARDS

FAIL  SECOND AM ENDM ENT MEANS-ENDS SCRUTIN Y.

Alt hough prio r restr aint  provides a superio r approach to

determi ning this  case, it  is nonetheless also t rue that DefendantsÕ

chall enged practices violat e the  Second and Four teenth Amendments

when anal yzed under a means-ends l evel of scrut iny.  Whether  viewed

beyond apply ing classify ing definit ions.Ó Mom N Pops, I nc. v. City  of
Charlo tte, 979 F. Supp. 372, 387 (W.D.N.C. 1997) (cit at ions omit ted);
Beal v. Stern, 184 F.3d 117, 124 (2d Cir.  1999).

52

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 64 of 90



as dire ct infring ements of t he rig ht to bear arm s, or as equal protection

violat ions insofar as they imp roperly  classi fy indiv iduals  in t he exercise

of a fundam ental rig ht,  DefendantsÕ Ògood causeÓ and Ògood moral

characterÓ standards  fail any level of scruti ny.

In this  circ uit,  the precise level of means-ends scruti ny appli ed in

appropria te Second Amendment cases is not fix ed. Ò[O]nly  regulat ions

which substanti ally  burden t he rig ht to keep and t o bear arm s trig ger

height ened scruti ny under the  Second Amendment, Ó Nor dyke, 2011

U.S. App. LEXIS  8906 at  *22, alt hough Òprecisely what  t ype of

height ened scruti ny appli es to laws that  substanti ally  burden Second

Amendment rig htsÓ remained an open questi on. Id.  n.9.9

Nei ther the  question of whether  Defendants substanti ally  burden

the  r ight  to arm s, nor  the determi nati on of a precise standard of

review, need long deta in t his Court.  That Plai ntif fs are severely

burdened in t heir effort s to bear arm s is manife st. I ndeed, Plai ntif fs are 

compl etely forbid den fr om exerci sing the  r ight  to carr y a gun f or self-

Even absent a Second Amendment rig ht,  handgun car ry permi t9

polic ies may be restraine d by the  Equal  Protection Cla use. Guillo ry  v.
County  of Orange, 731 F.2d 1379 (9th Cir.  1984). 
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defense wit hin t he meaning of the Second Am endment , as that  r ight  is

held hostage to DefendantsÕ unfe tt ered discreti on. Plaint iffs have no

other  avenue of relief, and even t hose who today enjoy Sher iff Pri etoÕs

good graces exerci se the ir fundame ntal  r ight  at his p leasure. This

contra sts sharply  wit h Nordyke, where the plai ntif fs were allo wed leave

to amend t heir compl aint  as it was unclear whether they had ampl e

alt ernati ve opport uniti es to exerci se the ir rig hts.  Nordyke, at  *29-*30.

As for Òprecisely what  t ype of height ened scruti nyÓ to apply  to this

most substanti al of Second Amendment burdens, Plai ntif fs mai ntai n

that  stric t scrut iny remai ns t he most obvious choice. The Second

Amendment secures a fundam ental rig ht.  McDonald, 130 S. Ct . at  3042

(plura lit y opinio n) & 3059 (Thomas, J., concurring ).

The phr ase [fundamental  personal rig hts and l ibert ies] is not  an
empty  one and was not  l ight ly used. I t reflects the belie f of t he
fram ers of t he Constit utio n t hat exercise of t he  r ight s lies at the
foundati on of fr ee government by free men. It  stresses, as do many
opinio ns of t his cour t,  the imp ortance of preventing  the restr ict ion of
enjoyment of these l ibert ies.

Schneider, 308 U.S. at  161. 

Ò[C]lassi ficati ons affecting fundame ntal  r ight s are given t he most

exacting scrut iny. Ó Clark v. Jeter, 486 U.S. 456, 461 (1988) (cit at ion
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omit ted). ÒWhere fundam ental rig hts and l ibert ies are assert ed under

the  Equal  Protection Cla use, classi ficati ons which might invad e or

restr ain them must  be closely scrut inize d.Ó Hussey v. City  of Portland ,

64 F.3d 1260, 1265 (9th Cir.  1995) (quot ing Harper  v. Virg inia Board of

Electi ons, 383 U.S. 663, 670 (1966)). 

Of course, the  nat ure  of t he restr ict ion or violat ion may imp act the

standard of review. ÒBorrowing  fr om the Court Õs Fir st Amendment

doctrine , the  r igor of this j udicia l review wil l depend on how close the

law  comes to the core of t he Second Am endment  r ight  and t he severit y

of the law Õs burden on t he rig ht. Ó Ezell , 2011 U.S. App. 14108 at *43-

*44 (cit at ions omit ted). Ò[A]s has been t he experie nce under the  First

Amendment,  we mig ht expect that courts  will  empl oy di fferent ty pes of

scrut iny in a ssessing burdens on Second Amendment rig hts,  depending

on the  charact er of t he Second Am endment  question pr esented.Ó

Masciandaro , 638 F.3d at  470. For example, where a Second

Amendment rig ht was assert ed on behalf of a violent family -abuser,  the

Fourth Circui t appli ed inte rmediat e as opposed to str ict  scruti ny

because the Second Am endment  is pr ima ril y concerned wit h t he rig hts
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of “law- abiding , responsible” people. Chester, 628 F.3d at 683.

Labels aside, we can distill this First Amendment doctrine and
extrapolate a few general principles to the Second Amendment
context. First, a severe burden on the core Second Amendment right
of armed self-defense will require an extremely strong public-
interest justification and a close fit between the government’s means
and its end. Second, laws restricting activity lying closer to the
margins of the Second Amendment right, laws that merely regulate
rather than restrict, and modest burdens on the right may be more
easily justified. How much more easily depends on the relative
severity of the burden and its proximity to the core of the right. 

Ezell , 2011 U.S. App. LEXIS at *59. Enjoining Chicago’s gun range ban,

the Seventh Circuit concluded that “a more rigorous showing than that

applied in Skoien should be required, if not quite ‘strict scrutiny.’”

Ezell , at *60.

However, regardless of the standard utilized, “good cause” and

“moral character” pre-requisites to the exercise of a fundamental right

fail for the simple reason that there is no legitimate governmental

interest at stake. To be sure, Defendants have a compelling

governmental interest in regulating firearms in the interest of public

safety. But if there is a r ight to carry a handgun for self-defense,

Defendants cannot deny that right to anyone on grounds that the right

itself is too dangerous to permit. The very idea that individuals enjoy a
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right means that the state lacks an interest, without more, in

preventing them from enjoying it.

Nor is the arbitrary licensing practice even rationally tailored to any

interest in public safety. Defendants are plainly incapable of predicting

crime. Defendants cannot predict who will face, much less when or

where, a situation in which the right to self-defense would be

desperately needed. Crime is largely random and unpredictable.

Individuals victimized once may never be victimized again, while an

individual’s first encounter with a violent criminal often leads to death

or seriously bodily harm. The very existence of crime is an argument

against its predictability, as prospective victims, with foreknowledge,

would take preventive measures. The right to self-defense at the

Second Amendment’s core does not depend for its existence on a history

of previous victimization.

There is something deeply illogical about Defendants’ refusal to

issue a permit to carry a handgun until after  a threat to one’s life

and/or loved ones has materialized. Individuals enjoy a right to carry

handguns “for the purpose . . . of being armed and ready for offensive or
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defensive action in a case of conflict with another person.” Heller, 554

U.S. at 584 (citations omitted). The Second Amendment does not exist

merely to increase the security of previously victimized individuals.

CONCLUSION

The Second Amendment plainly secures a right to carry handguns

for self-defense. That right is not satisfied by openly carrying unloaded

handguns. California has opted to regulate this right by allowing the

licensed carrying of concealed handguns. It follows that such licensing

must satisfy constitutional standards.

Penal Code § 12050’s “good cause” and “good moral character”

requirements are classic specimens of unconstitutional prior restraints.

These provisions plainly condition the exercise of a fundamental right

upon the unbridled discretion of a licensing official. Accordingly, these

provisions, and their application by Defendants, must be struck down.

In the alternative, the “good cause” and “good moral character”

licensing pre-requisites fail to satisfy any means-ends level of scrutiny

appropriate to the security of fundamental rights, or even rational basis

review, as Defendants have no interest in preventing the exercise of
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consti tut ional rig hts,  and cannot  pre-determi ne when someone might

need t o exercise their rig ht of self-d efense.

The judgment below should  be reversed, and t he case remanded wit h

inst ruct ions t o enter summar y judgment for Plai ntif fs.
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U.S. Const. amend. II:

A well-regulated Militia, being necessary to the security of a free State, the right of the people
to keep and bear Arms, shall not be infringed.

Cal. Penal Code ¤ 12023.  (Repealed January 1, 2012) Armed criminal action; Punishment

(a) Every person who carries a loaded firearm with the intent to commit a felony is guilty of
armed criminal action.

(b) Armed criminal action is punishable by imprisonment in a county jail not exceeding one year,
or in the state prison.

Cal. Penal Code ¤ 12025.  (First of two; Operative until October 1, 2011; Repealed January 1,
2012) Carrying concealed firearm; Misdemeanor or felony offense; Sentencing

(a) A person is guilty of carrying a concealed firearm when he or she does any of the following:

 (1) Carries concealed within any vehicle which is under his or her control or direction any pistol,
revolver, or other firearm capable of being concealed upon the person.

 (2) Carries concealed upon his or her person any pistol, revolver, or other firearm capable of
being concealed upon the person.

 (3) Causes to be carried concealed within any vehicle in which he or she is an occupant any
pistol, revolver, or other firearm capable of being concealed upon the person.

(b) Carrying a concealed firearm in violation of this section is punishable, as follows:

 (1) Where the person previously has been convicted of any felony, or of any crime made
punishable by this chapter, as a felony.

 (2) Where the firearm is stolen and the person knew or had reasonable cause to believe that it
was stolen, as a felony.

 (3) Where the person is an active participant in a criminal street gang, as defined in subdivision
(a) of Section 186.22, under the Street Terrorism Enforcement and Prevention Act (Chapter 11
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(commencing with Section 186.20) of Title 7 of Part 1), as a felony.

 (4) Where the person is not in lawful possession of the firearm, as defined in this section, or the
person is within a class of persons prohibited from possessing or acquiring a firearm pursuant to
Section 12021 or 12021.1 of this code or Section 8100 or 8103 of the Welfare and Institutions
Code, as a felony.

 (5) Where the person has been convicted of a crime against a person or property, or of a
narcotics or dangerous drug violation, by imprisonment in the state prison, or by imprisonment in
a county jail not to exceed one year, by a fine not to exceed one thousand dollars ($1,000), or by
both that imprisonment and fine.

 (6) By imprisonment in the state prison, or by imprisonment in a county jail not to exceed one
year, by a fine not to exceed one thousand dollars ($1,000), or by both that fine and
imprisonment if both of the following conditions are met:

   (A) Both the pistol, revolver, or other firearm capable of being concealed upon the person and
the unexpended ammunition capable of being discharged from that firearm are either in the
immediate possession of the person or readily accessible to that person, or the pistol, revolver, or
other firearm capable of being concealed upon the person is loaded as defined in subdivision (g)
of Section 12031.

   (B) The person is not listed with the Department of Justice pursuant to paragraph (1) of
subdivision (c) of Section 11106, as the registered owner of that pistol, revolver, or other firearm
capable of being concealed upon the person.

 (7) In all cases other than those specified in paragraphs (1) to (6), inclusive, by imprisonment in
a county jail not to exceed one year, by a fine not to exceed one thousand dollars ($1,000), or by
both that imprisonment and fine.

(c) A peace officer may arrest a person for a violation of paragraph (6) of subdivision (b) if the
peace officer has probable cause to believe that the person is not listed with the Department of
Justice pursuant to paragraph (1) of subdivision (c) of Section 11106 as the registered owner of
the pistol, revolver, or other firearm capable of being concealed upon the person, and one or
more of the conditions in subparagraph (A) of paragraph (6) of subdivision (b) is met.

(d) 

 (1) Every person convicted under this section who previously has been convicted of a
misdemeanor offense enumerated in Section 12001.6 shall be punished by imprisonment in a
county jail for at least three months and not exceeding six months, or, if granted probation, or if
the execution or imposition of sentence is suspended, it shall be a condition thereof that he or she
be imprisoned in a county jail for at least three months.
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 (2) Every person convicted under this section who has previously been convicted of any felony,
or of any crime made punishable by this chapter, if probation is granted, or if the execution or
imposition of sentence is suspended, it shall be a condition thereof that he or she be imprisoned
in a county jail for not less than three months.

(e) The court shall apply the three-month minimum sentence as specified in subdivision (d),
except in unusual cases where the interests of justice would best be served by granting probation
or suspending the imposition or execution of sentence without the minimum imprisonment
required in subdivision (d) or by granting probation or suspending the imposition or execution of
sentence with conditions other than those set forth in subdivision (d), in which case, the court
shall specify on the record and shall enter on the minutes the circumstances indicating that the
interests of justice would best be served by that disposition.

(f) Firearms carried openly in belt holsters are not concealed within the meaning of this section.

(g) For purposes of this section, "lawful possession of the firearm" means that the person who
has possession or custody of the firearm either lawfully owns the firearm or has the permission of
the lawful owner or a person who otherwise has apparent authority to possess or have custody of
the firearm. A person who takes a firearm without the permission of the lawful owner or without
the permission of a person who has lawful custody of the firearm does not have lawful
possession of the firearm.

(h) 

 (1) The district attorney of each county shall submit annually a report on or before June 30, to
the Attorney General consisting of profiles by race, age, gender, and ethnicity of any person
charged with a felony or a misdemeanor under this section and any other offense charged in the
same complaint, indictment, or information.

 (2) The Attorney General shall submit annually, a report on or before December 31, to the
Legislature compiling all of the reports submitted pursuant to paragraph (1).

 (3) This subdivision shall remain operative until January 1, 2005, and as of that date shall be
repealed.

Cal. Penal Code ¤ 12031.  (Repealed January 1, 2012) Felony or misdemeanor of carrying
loaded firearm in public place or on public street; Exceptions

(a) 

 (1) A person is guilty of carrying a loaded firearm when he or she carries a loaded firearm on his

Addendum 3

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 78 of 90



or her person or in a vehicle while in any public place or on any public street in an incorporated
city or in any public place or on any public street in a prohibited area of unincorporated territory.

 (2) Carrying a loaded firearm in violation of this section is punishable, as follows:

   (A) Where the person previously has been convicted of any felony, or of any crime made
punishable by this chapter, as a felony.

   (B) Where the firearm is stolen and the person knew or had reasonable cause to believe that it
was stolen, as a felony.

   (C) Where the person is an active participant in a criminal street gang, as defined in subdivision
(a) of Section 186.22, under the Street Terrorism Enforcement and Prevention Act (Chapter 11
(commencing with Section 186.20) of Title 7 of Part 1), as a felony.

   (D) Where the person is not in lawful possession of the firearm, as defined in this section, or is
within a class of persons prohibited from possessing or acquiring a firearm pursuant to Section
12021 or 12021.1 of this code or Section 8100 or 8103 of the Welfare and Institutions Code, as a
felony.

   (E) Where the person has been convicted of a crime against a person or property, or of a
narcotics or dangerous drug violation, by imprisonment in the state prison, or by imprisonment in
a county jail not to exceed one year, by a fine not to exceed one thousand dollars ($1,000), or by
both that imprisonment and fine.

   (F) Where the person is not listed with the Department of Justice pursuant to Section 11106, as
the registered owner of the handgun, by imprisonment in the state prison, or by imprisonment in
a county jail not to exceed one year, or by a fine not to exceed one thousand dollars ($1,000), or
both that fine and imprisonment.

   (G) In all cases other than those specified in subparagraphs (A) to (F), inclusive, as a
misdemeanor, punishable by imprisonment in a county jail not to exceed one year, by a fine not
to exceed one thousand dollars ($1,000), or by both that imprisonment and fine.

 (3) For purposes of this section, "lawful possession of the firearm" means that the person who
has possession or custody of the firearm either lawfully acquired and lawfully owns the firearm
or has the permission of the lawful owner or person who otherwise has apparent authority to
possess or have custody of the firearm. A person who takes a firearm without the permission of
the lawful owner or without the permission of a person who has lawful custody of the firearm
does not have lawful possession of the firearm.

 (4) Nothing in this section shall preclude prosecution under Sections 12021 and 12021.1 of this
code, Section 8100 or 8103 of the Welfare and Institutions Code, or any other law with a greater
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penalty than this section.

 (5) 

   (A) Notwithstanding paragraphs (2) and (3) of subdivision (a) of Section 836, a peace officer
may make an arrest without a warrant:

     (i) When the person arrested has violated this section, although not in the officer's presence.

     (ii) Whenever the officer has reasonable cause to believe that the person to be arrested has
violated this section, whether or not this section has, in fact, been violated.

   (B) A peace officer may arrest a person for a violation of subparagraph (F) of paragraph (2), if
the peace officer has probable cause to believe that the person is carrying a loaded handgun in
violation of this section and that person is not listed with the Department of Justice pursuant to
paragraph (1) of subdivision (c) of Section 11106 as the registered owner of that handgun.

 (6) 

   (A) Every person convicted under this section who has previously been convicted of an offense
enumerated in Section 12001.6, or of any crime made punishable under this chapter, shall serve a
term of at least three months in a county jail, or, if granted probation or if the execution or
imposition of sentence is suspended, it shall be a condition thereof that he or she be imprisoned
for a period of at least three months.

   (B) The court shall apply the three-month minimum sentence except in unusual cases where the
interests of justice would best be served by granting probation or suspending the imposition or
execution of sentence without the minimum imprisonment required in this subdivision or by
granting probation or suspending the imposition or execution of sentence with conditions other
than those set forth in this subdivision, in which case, the court shall specify on the record and
shall enter on the minutes the circumstances indicating that the interests of justice would best be
served by that disposition.

 (7) A violation of this section which is punished by imprisonment in a county jail not exceeding
one year shall not constitute a conviction of a crime punishable by imprisonment for a term
exceeding one year for the purposes of determining federal firearms eligibility under Section
922(g)(1) of Title 18 of the United States Code.

(b) Subdivision (a) shall not apply to any of the following:

 (1) Peace officers listed in Section 830.1 or 830.2, or subdivision (a) of Section 830.33, whether
active or honorably retired, other duly appointed peace officers, honorably retired peace officers
listed in subdivision (c) of Section 830.5, other honorably retired peace officers who during the
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course and scope of their employment as peace officers were authorized to, and did, carry
firearms, full-time paid peace officers of other states and the federal government who are
carrying out official duties while in California, or any person summoned by any of those officers
to assist in making arrests or preserving the peace while the person is actually engaged in
assisting that officer. Any peace officer described in this paragraph who has been honorably
retired shall be issued an identification certificate by the law enforcement agency from which the
officer has retired. The issuing agency may charge a fee necessary to cover any reasonable
expenses incurred by the agency in issuing certificates pursuant to this paragraph and paragraph
(3).

   Any officer, except an officer listed in Section 830.1 or 830.2, subdivision (a) of Section
830.33, or subdivision (c) of Section 830.5 who retired prior to January 1, 1981, shall have an
endorsement on the identification certificate stating that the issuing agency approves the officer's
carrying of a loaded firearm.

   No endorsement or renewal endorsement issued pursuant to paragraph (2) shall be effective
unless it is in the format set forth in subparagraph (D) of paragraph (1) of subdivision (a) of
Section 12027, except that any peace officer listed in subdivision (f) of Section 830.2 or in
subdivision (c) of Section 830.5, who is retired between January 2, 1981, and on or before
December 31, 1988, and who is authorized to carry a loaded firearm pursuant to this section,
shall not be required to have an endorsement in the format set forth in subparagraph (D) of
paragraph (1) of subdivision (a) of Section 12027 until the time of the issuance, on or after
January 1, 1989, of a renewal endorsement pursuant to paragraph (2).

 (2) A retired peace officer, except an officer listed in Section 830.1 or 830.2, subdivision (a) of
Section 830.33, or subdivision (c) of Section 830.5 who retired prior to January 1, 1981, shall
petition the issuing agency for renewal of his or her privilege to carry a loaded firearm every five
years. An honorably retired peace officer listed in Section 830.1 or 830.2, subdivision (a) of
Section 830.33, or subdivision (c) of Section 830.5 who retired prior to January 1, 1981, shall not
be required to obtain an endorsement from the issuing agency to carry a loaded firearm. The
agency from which a peace officer is honorably retired may, upon initial retirement of the peace
officer, or at any time subsequent thereto, deny or revoke for good cause the retired officer's
privilege to carry a loaded firearm. A peace officer who is listed in Section 830.1 or 830.2,
subdivision (a) of Section 830.33, or subdivision (c) of Section 830.5 who is retired prior to
January 1, 1981, shall have his or her privilege to carry a loaded firearm denied or revoked by
having the agency from which the officer retired stamp on the officer's identification certificate
"No CCW privilege."

 (3) An honorably retired peace officer who is listed in subdivision (c) of Section 830.5 and
authorized to carry loaded firearms by this subdivision shall meet the training requirements of
Section 832 and shall qualify with the firearm at least annually. The individual retired peace
officer shall be responsible for maintaining his or her eligibilit y to carry a loaded firearm. The
Department of Justice shall provide subsequent arrest notification pursuant to Section 11105.2
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regarding honorably retired peace officers listed in subdivision (c) of Section 830.5 to the agency
from which the officer has retired.

 (4) Members of the military forces of this state or of the United States engaged in the
performance of their duties.

 (5) Persons who are using target ranges for the purpose of practice shooting with a firearm or
who are members of shooting clubs while hunting on the premises of those clubs.

 (6) The carrying of handguns by persons as authorized pursuant to Article 3 (commencing with
Section 12050) of Chapter 1 of Title 2 of Part 4.

 (7) Armored vehicle guards, as defined in Section 7521 of the Business and Professions Code,
(A) if  hired prior to January 1, 1977, or (B) if hired on or after that date, if they have received a
firearms qualification card from the Department of Consumer Affairs, in each case while acting
within the course and scope of their employment.

 (8) Upon approval of the sheriff of the county in which they reside, honorably retired federal
officers or agents of federal law enforcement agencies, including, but not limited to, the Federal
Bureau of Investigation, the Secret Service, the United States Customs Service, the Federal
Bureau of Alcohol, Tobacco, and Firearms, the Federal Bureau of Narcotics, the Drug
Enforcement Administration, the United States Border Patrol, and officers or agents of the
Internal Revenue Service who were authorized to carry weapons while on duty, who were
assigned to duty within the state for a period of not less than one year, or who retired from active
service in the state.

   Retired federal officers or agents shall provide the sheriff w ith certification from the agency
from which they retired certifying their service in the state, the nature of their retirement, and
indicating the agency's concurrence that the retired federal officer or agent should be accorded
the privilege of carrying a loaded firearm.

   Upon approval, the sheriff shall issue a permit to the retired federal officer or agent indicating
that he or she may carry a loaded firearm in accordance with this paragraph. The permit shall be
valid for a period not exceeding five years, shall be carried by the retiree while carrying a loaded
firearm, and may be revoked for good cause.

   The sheriff of the county in which the retired federal officer or agent resides may require
recertification prior to a permit renewal, and may suspend the privilege for cause. The sheriff
may charge a fee necessary to cover any reasonable expenses incurred by the county.

(c) Subdivision (a) shall not apply to any of the following who have completed a regular course
in firearms training approved by the Commission on Peace Officer Standards and Training:
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 (1) Patrol special police officers appointed by the police commission of any city, county, or city
and county under the express terms of its charter who also, under the express terms of the charter,
(A) are subject to suspension or dismissal after a hearing on charges duly filed with the
commission after a fair and impartial trial, (B) are not less than 18 years of age or more than 40
years of age, (C) possess physical qualifications prescribed by the commission, and (D) are
designated by the police commission as the owners of a certain beat or territory as may be fixed
from time to time by the police commission.

 (2) The carrying of weapons by animal control officers or zookeepers, regularly compensated as
such by a governmental agency when acting in the course and scope of their employment and
when designated by a local ordinance or, if the governmental agency is not authorized to act by
ordinance, by a resolution, either individually or by class, to carry the weapons, or by persons
who are authorized to carry the weapons pursuant to Section 14502 of the Corporations Code,
while actually engaged in the performance of their duties pursuant to that section.

 (3) Harbor police officers designated pursuant to Section 663.5 of the Harbors and Navigation
Code.

(d) Subdivision (a) shall not apply to any of the following who have been issued a certificate
pursuant to Section 12033. The certificate shall not be required of any person who is a peace
officer, who has completed all training required by law for the exercise of his or her power as a
peace officer, and who is employed while not on duty as a peace officer.

 (1) Guards or messengers of common carriers, banks, and other financial institutions while
actually employed in and about the shipment, transportation, or delivery of any money, treasure,
bullion, bonds, or other thing of value within this state.

 (2) Guards of contract carriers operating armored vehicles pursuant to California Highway Patrol
and Public Utilities Commission authority (A) if  hired prior to January 1, 1977, or (B) if hired on
or after January 1, 1977, if they have completed a course in the carrying and use of firearms
which meets the standards prescribed by the Department of Consumer Affairs.

 (3) Private investigators and private patrol operators who are licensed pursuant to Chapter 11.5
(commencing with Section 7512) of, and alarm company operators who are licensed pursuant to
Chapter 11.6 (commencing with Section 7590) of, Division 3 of the Business and Professions
Code, while acting within the course and scope of their employment.

 (4) Uniformed security guards or night watch persons employed by any public agency, while
acting within the scope and course of their employment.

 (5) Uniformed security guards, regularly employed and compensated in that capacity by persons
engaged in any lawful business, and uniformed alarm agents employed by an alarm company
operator, while actually engaged in protecting and preserving the property of their employers or
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on duty or en route to or from their residences or their places of employment, and security guards
and alarm agents en route to or from their residences or employer-required range training.
Nothing in this paragraph shall be construed to prohibit cities and counties from enacting
ordinances requiring alarm agents to register their names.

 (6) Uniformed employees of private patrol operators and private investigators licensed pursuant
to Chapter 11.5 (commencing with Section 7512) of Division 3 of the Business and Professions
Code, while acting within the course and scope of their employment.

(e) In order to determine whether or not a firearm is loaded for the purpose of enforcing this
section, peace officers are authorized to examine any firearm carried by anyone on his or her
person or in a vehicle while in any public place or on any public street in an incorporated city or
prohibited area of an unincorporated territory. Refusal to allow a peace officer to inspect a
firearm pursuant to this section constitutes probable cause for arrest for violation of this section.

(f) As used in this section, "prohibited area" means any place where it is unlawful to discharge a
weapon.

(g) A firearm shall be deemed to be loaded for the purposes of this section when there is an
unexpended cartridge or shell, consisting of a case that holds a charge of powder and a bullet or
shot, in, or attached in any manner to, the firearm, including, but not limited to, in the firing
chamber, magazine, or clip thereof attached to the firearm; except that a muzzle-loader firearm
shall be deemed to be loaded when it is capped or primed and has a powder charge and ball or
shot in the barrel or cylinder.

(h) Nothing in this section shall prevent any person engaged in any lawful business, including a
nonprofit organization, or any officer, employee, or agent authorized by that person for lawful
purposes connected with that business, from having a loaded firearm within the person's place of
business, or any person in lawful possession of private property from having a loaded firearm on
that property.

(i) Nothing in this section shall prevent any person from carrying a loaded firearm in an area
within an incorporated city while engaged in hunting, provided that the hunting at that place and
time is not prohibited by the city council.

(j) 

 (1) Nothing in this section is intended to preclude the carrying of any loaded firearm, under
circumstances where it would otherwise be lawful, by a person who reasonably believes that the
person or property of himself or herself or of another is in immediate, grave danger and that the
carrying of the weapon is necessary for the preservation of that person or property. As used in
this subdivision, "immediate" means the brief interval before and after the local law enforcement
agency, when reasonably possible, has been notified of the danger and before the arrival of its
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assistance.

 (2) A violation of this section is justifiable when a person who possesses a firearm reasonably
believes that he or she is in grave danger because of circumstances forming the basis of a current
restraining order issued by a court against another person or persons who has or have been found
to pose a threat to his or her life or safety. This paragraph may not apply when the circumstances
involve a mutual restraining order issued pursuant to Division 10 (commencing with Section
6200) of the Family Code absent a factual finding of a specific threat to the person's life or safety.
It is not the intent of the Legislature to limit, restrict, or narrow the application of current
statutory or judicial authority to apply this or other justifications to defendants charged with
violating Section 12025 or of committing other similar offenses.

   Upon trial for violating this section, the trier of fact shall determine whether the defendant was
acting out of a reasonable belief that he or she was in grave danger.

(k) Nothing in this section is intended to preclude the carrying of a loaded firearm by any person
while engaged in the act of making or attempting to make a lawful arrest.

(l) Nothing in this section shall prevent any person from having a loaded weapon, if it is
otherwise lawful, at his or her place of residence, including any temporary residence or campsite.

Cal. Penal Code ¤ 12050.  (Repealed January 1, 2012) Issuance; Restrictions; Revocation;
Amendment

(a) 

 (1) 

   (A) The sheriff of a county, upon proof that the person applying is of good moral character, that
good cause exists for the issuance, and that the person applying satisfies any one of the
conditions specified in subparagraph (D) and has completed a course of training as described in
subparagraph (E), may issue to that person a license to carry a pistol, revolver, or other firearm
capable of being concealed upon the person in either one of the following formats:

     (i) A license to carry concealed a pistol, revolver, or other firearm capable of being concealed
upon the person.

     (ii) Where the population of the county is less than 200,000 persons according to the most
recent federal decennial census, a license to carry loaded and exposed in only that county a pistol,
revolver, or other firearm capable of being concealed upon the person.

   (B) The chief or other head of a municipal police department of any city or city and county,
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upon proof that the person applying is of good moral character, that good cause exists for the
issuance, and that the person applying is a resident of that city and has completed a course of
training as described in subparagraph (E), may issue to that person a license to carry a pistol,
revolver, or other firearm capable of being concealed upon the person in either one of the
following formats:

     (i) A license to carry concealed a pistol, revolver, or other firearm capable of being concealed
upon the person.

     (ii) Where the population of the county in which the city is located is less than 200,000
persons according to the most recent federal decennial census, a license to carry loaded and
exposed in only that county a pistol, revolver, or other firearm capable of being concealed upon
the person.

   (C) The sheriff of  a county or the chief or other head of a municipal police department of any
city or city and county, upon proof that the person applying is of good moral character, that good
cause exists for the issuance, and that the person applying is a person who has been deputized or
appointed as a peace officer pursuant to subdivision (a) or (b) of Section 830.6 by that sheriff or
that chief of police or other head of a municipal police department, may issue to that person a
license to carry concealed a pistol, revolver, or other firearm capable of being concealed upon the
person. Direct or indirect fees for the issuance of a license pursuant to this subparagraph may be
waived. The fact that an applicant for a license to carry a pistol, revolver, or other firearm
capable of being concealed upon the person has been deputized or appointed as a peace officer
pursuant to subdivision (a) or (b) of Section 830.6 shall be considered only for the purpose of
issuing a license pursuant to this subparagraph, and shall not be considered for the purpose of
issuing a license pursuant to subparagraph (A) or (B).

   (D) For the purpose of subparagraph (A), the applicant shall satisfy any one of the following:

     (i) Is a resident of the county or a city within the county.

     (ii) Spends a substantial period of time in the applicant's principal place of employment or
business in the county or a city within the county.

   (E) 

     (i) For new license applicants, the course of training may be any course acceptable to the
licensing authority, shall not exceed 16 hours, and shall include instruction on at least firearm
safety and the law regarding the permissible use of a firearm. Notwithstanding this clause, the
licensing authority may require a community college course certified by the Commission on
Peace Officer Standards and Training, up to a maximum of 24 hours, but only if required
uniformly of all license applicants without exception.
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     (ii) For license renewal applicants, the course of training may be any course acceptable to the
licensing authority, shall be no less than four hours, and shall include instruction on at least
firearm safety and the law regarding the permissible use of a firearm. No course of training shall
be required for any person certified by the licensing authority as a trainer for purposes of this
subparagraph, in order for that person to renew a license issued pursuant to this section.

 (2) 

   (A) 

     (i) Except as otherwise provided in clause (ii), subparagraphs (C) and (D) of this paragraph,
and subparagraph (B) of paragraph (4) of subdivision (f), a license issued pursuant to
subparagraph (A) or (B) of paragraph (1) is valid for any period of time not to exceed two years
from the date of the license.

     (ii) If the licensee's place of employment or business was the basis for issuance of the license
pursuant to subparagraph (A) of paragraph (1), the license is valid for any period of time not to
exceed 90 days from the date of the license. The license shall be valid only in the county in
which the license was originally issued. The licensee shall give a copy of this license to the
licensing authority of the city, county, or city and county in which he or she resides. The
licensing authority that originally issued the license shall inform the licensee verbally and in
writing in at least 16-point type of this obligation to give a copy of the license to the licensing
authority of the city, county, or city and county of residence. Any application to renew or extend
the validity of, or reissue, the license may be granted only upon the concurrence of the licensing
authority that originally issued the license and the licensing authority of the city, county, or city
and county in which the licensee resides.

   (B) A license issued pursuant to subparagraph (C) of paragraph (1) to a peace officer appointed
pursuant to Section 830.6 is valid for any period of time not to exceed four years from the date of
the license, except that the license shall be invalid upon the conclusion of the person's
appointment pursuant to Section 830.6 if the four-year period has not otherwise expired or any
other condition imposed pursuant to this section does not limit the validity of the license to a
shorter time period.

   (C) A license issued pursuant to subparagraph (A) or (B) of paragraph (1) is valid for any
period of time not to exceed three years from the date of the license if the license is issued to any
of the following individuals:

     (i) A judge of a California court of record.

     (ii) A full-time court commissioner of a California court of record.

     (iii) A judge of a federal court.
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     (iv) A magistrate of a federal court.

   (D) A license issued pursuant to subparagraph (A) or (B) of paragraph (1) is valid for any
period of time not to exceed four years from the date of the license if the license is issued to a
custodial officer who is an employee of the sheriff as provided in Section 831.5, except that the
license shall be invalid upon the conclusion of the person's employment pursuant to Section
831.5 if the four-year period has not otherwise expired or any other condition imposed pursuant
to this section does not limit the validity of the license to a shorter time period.

 (3) For purposes of this subdivision, a city or county may be considered an applicant's "principal
place of employment or business" only if the applicant is physically present in the jurisdiction
during a substantial part of his or her working hours for purposes of that employment or business.

(b) A license may include any reasonable restrictions or conditions which the issuing authority
deems warranted, including restrictions as to the time, place, manner, and circumstances under
which the person may carry a pistol, revolver, or other firearm capable of being concealed upon
the person.

(c) Any restrictions imposed pursuant to subdivision (b) shall be indicated on any license issued.

(d) A license shall not be issued if the Department of Justice determines that the person is
prohibited by state or federal law from possessing, receiving, owning, or purchasing a firearm.

(e) 

 (1) The license shall be revoked by the local licensing authority if at any time either the local
licensing authority is notified by the Department of Justice that a licensee is prohibited by state or
federal law from owning or purchasing firearms, or the local licensing authority determines that
the person is prohibited by state or federal law from possessing, receiving, owning, or purchasing
a firearm.

 (2) If at any time the Department of Justice determines that a licensee is prohibited by state or
federal law from possessing, receiving, owning, or purchasing a firearm, the department shall
immediately notify the local licensing authority of the determination.

 (3) If the local licensing authority revokes the license, the Department of Justice shall be notified
of the revocation pursuant to Section 12053. The licensee shall also be immediately notified of
the revocation in writing.

(f) 

 (1) A person issued a license pursuant to this section may apply to the licensing authority for an
amendment to the license to do one or more of the following:

Addendum 13

Case: 11-16255     08/24/2011     ID: 7870015     DktEntry: 11     Page: 88 of 90



   (A) Add or delete authority to carry a particular pistol, revolver, or other firearm capable of
being concealed upon the person.

   (B) Authorize the licensee to carry concealed a pistol, revolver, or other firearm capable of
being concealed upon the person.

   (C) If the population of the county is less than 200,000 persons according to the most recent
federal decennial census, authorize the licensee to carry loaded and exposed in only that county a
pistol, revolver, or other firearm capable of being concealed upon the person.

   (D) Change any restrictions or conditions on the license, including restrictions as to the time,
place, manner, and circumstances under which the person may carry a pistol, revolver, or other
firearm capable of being concealed upon the person.

 (2) When the licensee changes his or her address, the license shall be amended to reflect the new
address and a new license shall be issued pursuant to paragraph (3).

 (3) If the licensing authority amends the license, a new license shall be issued to the licensee
reflecting the amendments.

 (4) 

   (A) The licensee shall notify the licensing authority in writing within 10 days of any change in
the licensee's place of residence.

   (B) If the license is one to carry concealed a pistol, revolver, or other firearm capable of being
concealed upon the person, then it may not be revoked solely because the licensee changes his or
her place of residence to another county if the licensee has not breached any conditions or
restrictions set forth in the license and has not become prohibited by state or federal law from
possessing, receiving, owning, or purchasing a firearm. However, any license issued pursuant to
subparagraph (A) or (B) of paragraph (1) of subdivision (a) shall expire 90 days after the licensee
moves from the county of issuance if the licensee's place of residence was the basis for issuance
of the license.

   (C) If the license is one to carry loaded and exposed a pistol, revolver, or other firearm capable
of being concealed upon the person, the license shall be revoked immediately if the licensee
changes his or her place of residence to another county.

 (5) An amendment to the license does not extend the original expiration date of the license and
the license shall be subject to renewal at the same time as if the license had not been amended.

 (6) An application to amend a license does not constitute an application for renewal of the
license.
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(g) Nothing in this article shall preclude the chief or other head of a municipal police department
of any city from entering an agreement with the sheriff of the county in which the city is located
for the sheriff to process all applications for licenses, renewals of licenses, and amendments to
licenses, pursuant to this article.

Cal. Penal Code ¤ 12050.2.  (Repealed January 1, 2012) Written policy

Within three months of the effective date of the act adding this section, each licensing authority
shall publish and make available a written policy summarizing the provisions of subparagraphs
(A) and (B) of paragraph (1) of subdivision (a) of Section 12050.

Cal. Penal Code ¤ 12052.  (Repealed January 1, 2012) Fingerprinting of applicants

(a) The fingerprints of each applicant shall be taken and two copies on forms prescribed by the
Department of Justice shall be forwarded to the department. Upon receipt of the fingerprints and
the fee as prescribed in Section 12054, the department shall promptly furnish the forwarding
licensing authority a report of all data and information pertaining to any applicant of which there
is a record in its office, including information as to whether the person is prohibited by state or
federal law from possessing, receiving, owning, or purchasing a firearm. No license shall be
issued by any licensing authority until after receipt of the report from the department.

(b) However, if the license applicant has previously applied to the same licensing authority for a
license to carry firearms pursuant to Section 12050 and the applicant's fingerprints and fee have
been previously forwarded to the Department of Justice, as provided by this section, the licensing
authority shall note the previous identification numbers and other data that would provide
positive identification in the files of the Department of Justice on the copy of any subsequent
license submitted to the department in conformance with Section 12053 and no additional
application form or fingerprints shall be required.

(c) If the license applicant has a license issued pursuant to Section 12050 and the applicant's
fingerprints have been previously forwarded to the Department of Justice, as provided in this
section, the licensing authority shall note the previous identification numbers and other data that
would provide positive identification in the files of the Department of Justice on the copy of any
subsequent license submitted to the department in conformance with Section 12053 and no
additional fingerprints shall be required.
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