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APPELLANTS@BRIEF
JURISDICTIONAL STATEMENT

Plai ntif fs-Appellant s (OPaint iffsO) seek declaratory and i njunct ive
relief barri ng a Calif ornia Sheriff from conditi oning issuance of permit s
to carry functional handguns upo n subjecti ve assessments of an
appli cantsOheed and/or moral character, pursuant to his policy and Cal.
Penal Code @ 12050. Plai ntif fs seek relief pursuant to 42 U.S.C. o 1983,
as the Sheriff& practices violat e the Second and Fourteenth
Amendments to the Unit ed States Constitut ion. The District Court had
juri sdiction over this case pursuant to 28 U.S.C. ax 1331 and 1343.

On May 16, 2011, the District Court grant ed Defendants-App elleesO
(efendantsO) summary judgment moti on, and denied Plaint iffsO
summary judg ment moti on. Excerpt s of Record (ERO)1. This Court has
juri sdiction per 28 U.S.C. @ 1291 in t his appeal from a final judgment.
Plai ntif fs timely noticed their appeal on May 16, 2011. ER 18.

STATEMENT OF I SSUES
May a licensing authorit y condit ion t he issuance of permit s to

exercise the fundame ntal Second Amendment rig ht to bear arms, and
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classify appli cants wit h respect to the exercise of that rig ht, upon that
autho rit yOsliscretionary assessment of need and moral character?
REVIEWABIL ITY AND STANDARD OF REVIEW

The issue identif ied on appeal was the core issue in the case below.
It was specifi cally rais ed in Plaint iffsOmotion for summary judgment,
and brie fed extensively in supp ort of that moti on and in opposition to
DefendantsOcross-moti on for summary judgment. The issue was rule d
on in t he Dist rict Court O®pinion. ER 2-17.

This Court reviews the matter de novo. OWhether summary
judgment was properly grant ed presents a questi on of law, to be
reviewed de novo.0Sanchez v. County of San Diego, 464 F.3d 916, 920
(9th Cir . 2006). OHee, the district court resolved the matter on the
part iesC@ross-moti ons for summary judgment, which ne cessarily
present questions of law.OArama rk Facility Servs. v. SEIU, Local 1877,
530 F.3d 817, 822 (9th Cir . 2008).

STATEMENT OF THE CASE
When indi vid uals enjoy a constit utio nal Oight Oto engage in some

activity, a licenseto engage in that activity cannot be condit ioned on
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the governmentOsdetermi nati on of their Ogod moral characterOor
Ogoad causeOto exercise that right . Defendants must be enjoined from
imp osing this classic form of unconsti tut ional prior restraint against
the fundam ental rig ht to keep and bear arms. Where fundam ental

rig hts are concerned, a system of prior restraint cannot empl oy
unbridl ed discreti on.

Of course, Defendants have an int erest in regulat ing firearmsin the
inte rest of public safety, just as Defendants have an int erest in
regulat ing the time, place, or manner of speech or public assemblies.
Nor do Plaint iffs questi on the state® abili ty to license the carrying of
firearms, just as it might license parades. But the regulat ory inte rest
here is not absolute . What ever else the state may do, it cannot reserve
for it self the power to arbit rari ly decide, in all cases, whether
indiv iduals deserve to carry guns for self-d efense. That decision has
alre ady been made in the federal constitut ion, which guaranteeslaw -
abiding indiv iduals their rig ht to carry handguns for self-defense.

On May 5, 2009, Plaint iffs Adam Richard s, the Second Amendment
Foundati on ((3AFQ, and t he Calguns Foundati on (@CalgunsO),brought

this action against Defendants Yolo County and its Sheriff , Ed Prieto,

3
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chall enging DefendantsOassert ion of authorit y to deny handgun carry
permi ts upon their assessment of an applicant® OGnoral characterOand
Ogod causeOfor seeking the permit. Plaint iffs were joined by
Sacramento County residents Deanna Sykes and Andre w Witham , who
had also named as defendants Sacram ento County and its the n-Sheriff
John McG inness.

The District Court repeatedly stayed the matter pending the
outcome of McDonald v. City of Chicago, 130 S. Ct. 3020 (2010) and
Nordyke v. King, 644 F.3d 776, 2011 U.S. App. LEXIS 8906 (9th Cir .
2011). On October 21, 2010, Plaint iffs favorably resdved their case
wit h the Sacram ento County defendants. Sheriff McGinness adopted a
consti tut ional Oshal issueOpolicy for the issuance of handgun carry
permi ts, a policy continue d by his successor, Sheriff Scott Jones.

Plai ntif fs Sykes and Wit ham, and many SAF and Calguns members
and supporters who live and work in Sacramento County have since

obtained permit s to carry functi onal handguns for self-defense.’

'Plai ntif fs respectfully suggest that two cases pending in t his
Court, alleging malfeasance on the part of Sacramento County and its
former Sheriff s by disgruntl ed handgun carry permit appli cants, Mehl
V. Blanas, No. 08-15773 and Rothery v. County of Sacramento, No. 09-

4
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According ly, on November 3, 2010, the District Court entered a
stipulat ion allowing Plaint iffs to file an amended complai nt, which
termi nated the Sacram ento County part ies from the proceedings, added
Yolo County resident Brett Stewart as a Plaintif f, and otherwi se
continue d the action against the Yolo County Defendants.

On May 16, 2011, the District Court grant ed DefendantsOmoti on for
summary judgment and denied Plaint iffsOmotion for summary
judgment. ER 1. The appeal was noticed the same day. ER 18.

STATEMENT OF FACTS
1. The Regulato ry Fram ework

Calif ornia law generall y bars the open carry ing of functional
fire arm s, allowing the practi ce only in uninco rporat ed areas or, wit h a
special license, in select sparsely populat ed counties. Cal. Penal Code =
12031 et seq. California law also prohibit s the concealed carry ing of
loaded, functi onal firearms wit hout a license. Cal. Penal Code & 12025

et seg According ly, for most people and t hroughout most of the state, a

16852, are mooted by the very diff erent practices which now prevail in
Sacram ento County. In any event, Plaint iffsOclaim s differ starkly from
the sort of allegations leveled in Mehl and Blanas.

5
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license to carry a concealed weapon provides the only legal option
available to those who wish to carry functional firearms for self-
defense. Cal. Penal Code §§ 12025 (banning unlicensed concealed
carry), 12031 (banning unlicensed open carrying), 12050 (restricting
open carry licenses to counties with fewer than 200,000 inhabitants).

Applicants seeking a license to carry a handgun must pass a
criminal background check, and successfully complete a course of
training in the proper use of handguns. Cal. Penal Code §§
12050(a)(1)(E),12052 et seq Applications for a permit to carry a
handgun are made to the Sheriff of the county in which the applicant
either resides or spends a substantial period of time in owing to the
location of the applicant’s principal place of employment or business in
that county. Cal. Penal Code §§ 12050(a)(1)(A), 12050(a)(1)(D)(),
12050(a)(1)(D)(11). Alternatively, application may be made to the chief
or other head of a municipal police department of any city or city and
county in which the applicant resides. Cal. Penal Code §§
12050(a)(1)(B), 12050(a)(1)(D)), 12050(a)(1)(D)(ii).

Following successful training and background checks, the issuance of

a permit to carry a handgun is left to the discretion of the issuing

6
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authorit y, based upon that autho rit yOsletermi nati on that an applicant
Os of good moral character, [and] t hat good cause exist s for the
issuanceOof the permi t. Cal. Penal Code mr 12050(a)(1)(A),
12050(a)(1)(B). Issuing authorit ies must publis h policies regardi ng the
issuance of handgun carry permits. Cal. Penal Code & 12050.2.

2.  DefendantsQLicensing Polici es.

Defendant Ed Prieto is the Sheriff of Yolo County. ER 63 !3. PrietoOs
OCaocealed Weapons Li cense Polic yOprovides that appli cants e of
good moral character, OO%iow good cause for the issuance of the
license,0and CProvid e at |east thre e lett ers of charact er reference,OER
20, Grom indiv iduals other than relatives.OER 21. The appli cation
require s disclosure of Gubstanti al personal information [that] may be
subject public access under the Public Records Act.OER 20.

Defendants reject self-d efense, wit hout more, as a reason to even
apply for a permit. PrietoOsvri tt en policy regarding the issuance of gun
carry permits include s among O&amples of invali d reasons to request a
permi tOGelf-protection and protection of family (without credibl e

thre ats of violence).OER 21. Applicants are not scheduled for
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fingerpri nting unless Ghe Sheriff or his designee feels there is sufficient
reason to grant the license.OER 21 (emphasis added). Even if issued,
Pri eto reserves the rig ht to impose Oay and all reasonable restricti ons
and conditi onsCthat he Ohasdeemed warra nted,Othe violat ion of which
can lead to summary revocation of the permit. ER 22. Prieto maint ains
that Qhe issuance, amendment or revocationOof a gun carry license
Oemains exclusiv ely wit hin t he discretion of the Sheriff .OER 24. Gun
licenses may be renewed Qi]f the Sheriff or his designee feels there is
sufficient reason to renew the license.OER 25 (emphasi s added).

3.  DefendantsOApplic atio n of the Law to Plai ntiffs.

Plai ntif fs Adam Richard s and Bre tt Stewart are law-abidi ng
residents of Yolo County, fully qualified under federal and Califo rnia
law to purchase and possess firearms. ER 54, |1 ,2; ER 56, | |1, 2.In
March, 2009, Richards contacted Defendant Prieto® offic e to inquire
about the processfor obtaining a permit to carry a handgun. Defendant
Pri eto® offic e advi sed Richards that the desire to have a gun available
for self-defense would not constit ute @ood causeOfor the issuance of the

permit, and that he should not apply because doing sowould be a fut ile
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act. ER 54-55, | 4. Plaint iff Richard s was furt her advisedthat as a
matter of policy, his appli cation would also not be considered unle ss he
first applied to the Chief of Police in the City of Davis, where he
resides. ER 55, ;|4 , 5.

Richard s subsequently appli ed to Davis Police Chief Lanny Black for
a permit to carry a handgun. On April 1, 2009, Police Chief Bl ack
denied Plaint iff Richard sCappli cation for a permit to carry a handgun,
stati ng that for budgetary reasons his depart ment no longer processes
handgun carry permit appli cations, and suggesting that Richards seek
a permit from Prieto. ER 55 |5. Plaint iff Richard s seeks to exercise his
Second Am endment right to carry a handgun f or personal protection.
ER 54 | 3. He seeks a handgun carry permit sothat he might protect
himself and hi s family. However, Richards has received no threats of
violence and is unaw are of any specifi c thre at to him or his family . Id.

Richard s has read Defendant Pri eto® writ ten policy declaring that
Os#-p rotection and protection of family (without credibl e thre ats of
violence)Ois among Ogamples of invali d reasons to request a permi t,O
which is consist ent wit h his experie nce in unsuccessfully seeking a

handgun carry permit. ER 55,6 , 7. Richards thus understands that
9
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he lacks Ogod causeOto obtain a permit as that term is defined and
imp lemented by Defendants Prieto and Yolo County. ER 55 |8.
Richard s fears arre st, prosecuti on, fines and i mprisonment were he to
carry a handgun w it hout a permi t. But for the lack of a handgun carry
permit and fear of prosecuti on, Richards would carry a handgunin
public for self-defense. ER 55 ;10 .

On or about March 17, 2010, Stewart appli ed to Davis Police Chief
Lanny Black for a permit to carry a handgun. On March 18, 2010,
Police Chief Black denied Plaint iff Stewart Osippli cation for a permit to
carry a handgun, stating that for budgetary reasons his depart ment no
longer processes handgun carry permit appli cations, but suggested that
Stewart seek a permit from Prieto. ER 57 }5. On or about March 23,
2010, Plaintif f Stewart appli ed to Defendant Prieto for a permit to
carry a handgun. On April 27, 2010, Stewart was informed that his
appli cation was denied, because @he reasons list ed in your appli cation
do not meet the criteria in our p olicy.OER 29, 57 !6. Plaint iff Stewart
seeks t o exercise his Second Am endment right to carry a handgun f or
personal protection. He seeks a handgun carry permit sothat he might

protect him self and his family . However, Stewart has received no

10



Case: 11-16255 08/24/2011 ID: 7870015 DktEntry: 11  Page: 23 of 90

threats of violence and is unaware of any specific threat to him or his
family. ER 56 §3. Stewart fears arrest, prosecution, fines and
imprisonment were he to carry a handgun without a permit. But for the
lack of a permit to do so, Stewart would carry a handgun in public for
self-defense. ER 57 7.

Plaintiff SAF is a non-profit membership organization incorporated
under the laws of Washington with its principal place of business in
Bellevue, Washington. ER 58 92. SAF has over 650,000 members and
supporters nationwide, including many in California. ER 58 2. The
purposes of SAF include education, research, publishing and legal
action focusing on the Constitutional right to privately own and possess
firearms, and the consequences of gun control. Id.

Plaintiff Calguns is a California non-profit organization. ER 60 2.
The purposes of Calguns include supporting the California firearms
community by promoting education for all stakeholders about firearm
laws, rights and privileges, and securing the civil rights of California

gun owners, who are among its members and supporters. Id.
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SAF and Calguns expend t heir resources encouragi ng exercise of the
rig ht to bear arm s, and advising and educating people about the
varying policies wit h re spect to the public carrying of handgunsin
Calif ornia, including in Yolo County. DefendantsOpolicies regularl y
cause the expendit ure of resources by SAF and Calguns as people turn
to these organizat ions for advice and i nfor mation. The issuesrais ed by,
and consequences of, DefendantsOpolicies, are of great interest to SAF
and CalgunsOconsti tue ncies. SUF 59 !3, 61 !3. DefendantsOpolicies bar
the members and supporters of SAF and Calguns from obtaining
permi ts to carry handguns. ER 59 | 4, 61 }4. SAF and Calguns
members regular ly carry functi onal handguns for self-defense where
that activity is legal. SAF and Cal gunsCmembers and supporters in
Yolo County would carry fire arm s for self-d efense, but refrai n fr om
doing so because they fear arre st, prosecution, fine, and i mprisonment
for lack of a license to carry a handgun. ER 59 | 5, 61 4.

SUMMARY OF ARGUMENT

Americ ans plainl y enjoy a fundam ental rig ht to publicly carry

handgunsNI oaded, functi onal handgunsNfo r self-defense. Of course,

the right is not absolute . The state may regulat e and r estrict the right

12
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to bear arms in any numb er of ways not relevant here. But thereis no
disput ing the fact that the Supreme Court held just thre e years ago
that Qa]t the time of the founding, as now, to ObarOmeant to @arry.00
District of Columbia v. Heller, 554 U.S. 570, 584 (2008) (citations
omitted). Defendants might pretend that HellerO$olding is opti onal or
unclear, but they offer no alt ernati ve definit ion for the constit utio nal
text, if it does not mean what the Supreme Court held it means.

And sinc e the Supre me Court has added that this right to bear arms
is fundame ntal , the caseis controlled in the first inst ance by the long-
standing and not overly contro versial doctrine that however else the
governme nt might regulat e the exercise of a fundam ental rig ht, it must
do so pur suant to objective, well-d efined standards . Prior restraint s
cannot turn on the personal whim s and, as Defendant Prieto® policy
repeatedly asserts, Oéeling sOof a licensing offici al.

To the extent that DefendantsOdiscretionary licensing imp licates the
Equal Protection Clause, by classifying indiv iduals inthe exercise of a
fundame ntal right based upon the Sheriff O©egeling s,0the case might

well be decided under some level of means-ends scruti ny as recently set
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forth in Nordyke. And on this count, Nordyke is plainly dispositive in
Plai ntif fsGavor, as the interposition of Sheriff Pri eto® GeelingsO
betw een re sponsible indivi duals and t heir fundame ntal rights
consti tut es a substanti al burden on the rig ht to bear arms, triggering
heightened judicial scrutiny that the Sheriff Osvhim s cannot sati sfy.
But far simpler opti ons exist to resolve this disput e. While courts are
only starting to explore the appli cation of means-ends scruti ny int he
Second Am endment context, courts are highly experie nced in applying
standards for licensing the exercise of constit utio nal rig htsN standards
that accaunt for the nature and funct ion of licensing, wit hout involvi ng
any scrutiny-l evel selection or balancing exercises.
To decide this case, it is enough to acknowledge what has long been
established in our | egal system: access to fundame ntal right s does not
turn on some offici alOaunlimi ted discretion. There is no need to opine

furt her about what regulations may or may not be acceptable.
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ARGUMENT

1. THE SECOND AMENDMENT SECURES THE RIGHT TO CARRY ARMS IN
PUBLIC FOR SELF-DEFENSE.

A. THE RIGHT TO BEAR ARMS, TRADITIONALLY UNDERSTOOD,
EXTENDS BEYOND THE HOME.

The Second Amendment protects the right “to keep and bear arms.”
U.S. Const. amend. II. This syntax is not unique within the Bill of
Rights. For example, the Sixth Amendment guarantees the right to a
“speedy and public trial,” U.S. Const. amend. VI, while the Eighth
Amendment secures individuals from “cruel and unusual” punishment.
U.S. Const. amend. VIII. Just as the Sixth Amendment does not
sanction secret, speedy trials or public, slow trials, and the Eighth
Amendment does not allow the usual practice of torture, the Second
Amendment’s reference to “keep and bear” refers to two distinct
concepts.

The Supreme Court’s first foray into Second Amendment law
centered around the question of whether individuals had the right to
transport a sawed-off shotgun between Claremore, Oklahoma and
Siloam Springs, Arkansas—plainly, an activity that took place outside

the home. United S tates v. Mille r, 307 U.S. 174, 175 (1939). Whatever
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else it might have held, Mille r indicated that the Second Amendment
has operative relevance on the highways.

Nearly seventy years later, the Supreme Court held that the Second
Amendment’s “words and phrases were used in their normal and
ordinary as distinguished from technical meaning.” Heller, 554 U.S. at
576. Rejecting an argument that the term “bear arms” indicates an
exclusively military undertaking, this Court held that “[a]t the time of
the founding, as now, to ‘bear’ meant to ‘carry.” Heller, 554 U.S. at 584
(citations omitted).

To “bear arms,” as used in the Second Amendment, is to “wear, bear,

or carry . .. upon the person or in the clothing or in a pocket, for the

purpose . . . of being armed and ready for offensive or defensive
action in a case of conflict with another person.”
Id . (quoting Muscarello v. United S tates, 524 U.S. 125, 143 (1998)
(Ginsburg, J., dissenting); BLACK’S LAW DICTIONARY 214 (6th Ed.
1998)). Accordingly, the Court repeatedly referred to “the Second
Amendment right, protecting only individuals’ liberty to keep and carry
arms.” Heller, 554 U.S. at 604; id., at 626.

Having defined the Second Amendment’s language as including a

right to “carry” guns for self-defense, the Court helpfully noted several
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exceptions that prove the rule. Explaining that this right is “not
unlimited,” in that there is no right to “carry any weapon whatsoever in
any manner whatsoever and for whatever purpose,” Heller, 554 U.S. at
626 (citations omitted), the Court confirmed that there is a right to
carry at least some weapons, in some manner, for some purpose. The
Court then listed as “presumptively lawful,” Heller, 554 U.S. at 627
n.26, “laws forbidding the carrying of firearms in sensitive places,” id.,
at 626, confirming both that such “presumptions” may be overcome in
appropriate circumstances, and that carrying bans are not
presumptively lawful in non-sensitive places.

Eliminating any doubt that it reached the issue of “bearing arms,”
Heller discussed with approval four nineteenth-century right to arms
opinions explicating the rule that a manner of carrying guns may be
forbidden, but not the entire practice itself. SeeHeller, 554 U.S. at 629
(discussing Nunn v. State, 1 Ga. 243 (1846); Andrews v. State, 50 Tenn.
165 (1871), and State v. Reid, 1 Ala. 612, 616-17 (1840)); 554 U.S. at
613 (citing State v. Chandler , 5 La. Ann. 489, 490 (1850)); see

discussion, infra .
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In upholding the right to carry a handgun unde r the Second
Amendment, the Heller court broke no new ground. As early as 1846,
Georgia's Supreme Court, applying the Second Amendment, quashed
an indict ment for the carry ing of a handgun t hat fail ed to allege
whether the handgun was being carried in a consti tut ionally -protected
manner. Nunn, 1 Ga. at 251; seealso In re Bri ckey, 70 P. 609 (Idaho
1902) (Second Am endment right to carry handgun). Num erous state
consti tut ional rig ht to arms provisi on have likewise been int erpreted as
seauring the right to carry a gunin public, albeit often, to be sure,
subject to some regulat ion. Seg e.g. Kellogg v. City of Gary, 562 N.E. 2d
685 (Ind. 1990); State exrel. City of Princeton v. Buckner, 377 S.E.2d
139 (W. Va. 1988); City of Las Vegasv. Moberg, 485 P.2d 737 (N.M. Ct.
App. 1971); State v. Kerner, 107 S.E. 222 (N.C. 1921); State v.
Rosenthal, 55 A. 610 (Vt. 1903) (striking down ban on concealed carry );
Andrews, supra, 50 Tenn. 165; seealso State v. Delgado, 692 P.2d 210
(Or. 1984) (rig ht to carry a swit chblade knif e).

Inde ed, the Supre me Court extolled vario us tradi ti onal outdo or

fire arm s activi ti es. The rig ht was valued Obr self-d efense and hunting .O

18



Case: 11-16255 08/24/2011 ID: 7870015 DktEntry: 11  Page: 31 of 90

Heller, 554 U.S. at 599 (emphasi s added). (OThe sett lersGdependence on
game for food and economic liv elihood, moreover, undoubt edly
undergirded . .. state constit utio nal guarantees [of the rig ht to arms].O
McDonald , 130 S. Ct. at 3042 n.27. ONodoubt, a citizen who keeps a
gun or pistol under judicious precauti ons, practi cesin safe places the
useof it, and in due time teaches his sons to do the same, exercises his
indiv idual rig ht [to bear arms].OHeller, 554 U.S. at 619 (citation
omitted) (emphasis added). Hunt ing and target practice, at least wit h
fire arm s, are activi ties not typically pursued at home.

Even Just ice Stevens foresaw the Second AmendmentOsappli cation
beyond t he home:

Given the presumpti on that most citizens are law abidi ng, and the

realit y that the need to defend oneself may suddenly ~arise in a host

of locations outsi de the home, | fear that the District@ policy choice

may well be just the first of an unknow n number of dominoesto be

knocked off the table.
Heller, 554 U.S. at 679-80 (Stevens, J., dissenting ); seealso id. at 677

n.38 (majorit y seaures right to arms for Gelf-defense, recreation, and

other lawful pur posesO)Stevens, J., dissenting ).?

2Justi ce Stevens offered that the Amendment Qloes encompass the
rig ht to use weapons for cert ain mil itary pur poses,OHeller, 554 U.S. at
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Court s someti mes do heed the Supreme Court@& admoniti on that
while the right to arms is seaured Gnost notably for self-defense wit hin
the home,OMcDonald , 130 S. Ct. at 3044, Qvhere the need for defense
of self, famil y, and pr operty is most acute,OHeller, 554 U.S. at 628, it is
not so limi ted. OFJhe core rig ht identif ied in Heller [is] the right of a
law -abiding, responsible citizen to possess and carry a weapon for
self-defense.OUnite d States v. Chester, 628 F.3d 673, 683 (4th Cir .
2010). (Heller does not predude Second Amendment chall engesto laws
regulat ing fire arm possession outsi de of home.OPeruta v. County of San
Diego, 678 F. Supp. 2d 1046, 1051 (S.D. Cal. 2010).

Rejecti ng the limi tati on of Heller toits facts, the Seventh Cir cuit
sitting en banc observed: Ohe Second Am endment creates indiv idual
rig hts, one of which is keeping operable handguns at home for
self-defense. What other entit lements the Second Amendment creates,
and what regulat ions legislatures may establi sh, were left open.O
United S tates v. Skoien, 614 F.3d 638, 640 (7th Cir . 2010) (en banc)

(emphasis added). Lessthan a year lat er, the Seventh Cir cuit appli ed

636 (Stevens, J., dissenting ), presumably, outsi de the home.
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the right to keep and bear arm's outsi de the home, enjoining Chicago®
ban on the operat ion of gun rang es by recognizing a Second
Amendment rig ht to practice shooting. (rhe right to possess firearms
for protection im plie s a corresponding rig ht to acquir e and maint ain
profici ency in t heir use; the core right wouldnOtmean much wit hout the
tr aining and pr actice that make it effective.OEzell v. City of Chicago,
2011 U.S. App. LEXIS 14108 at *48 (7th Cir . July 6, 2011).

The right to keep and bear arm s plainly appli es outside the home.

B. HELLER® INTERPRETATION OF OBAR ARMSOCARRIE S
PRECEDENTIAL WEIGHT.

Notwit hstandi ng courts Qr aditional appli cation of the rig ht to bear
arm s beyond the home, includi ng in Second Amendment cases such as
Mille r and Nunn , and t he fact that Heller specifi cally held ear arm sO
means public ly-carrying arms for self-defense, the lower court belie ved
Heller is lim ited to it s spedfic factsNas though the majorit y needlessly
fill ed 66 pages of the U.S. Report s for its own edifi cation where a one-
line holding would have sufficed to deliv er the same precedential value.
Appare ntly rejecting the idea that it should seek guidanceinthe

reasoning offered by a higher court@ opinio n, the lower court explai ned,
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Heller Osilti mat e holding is not the Court Osnte rpre tati on of the
hist orical signifi cance of the Second Am endmentOganguag e.OER 9 n.4;
contra United S tates v. Masciandaro, 638 F.3d 458, 470 (4th Cir . 2011)
(Qnist orical meaning enjoys a privi leged interpre tati ve role in t he
Second Am endment contextQ (citations omit ted).’

In other words, the Supre me CourtGs Onte rpre tati on of the hist orical
significance of the Second Am endmentOganguag eG's meaningle ss.
Alt hough review here s in any event de novo, Plaintif fs stressthe
lower courtGs opinio n is unusually devoid of persuasiv e merit , as among
its many errors, it appeared to reject the very notion that the Supreme

Court Osonsidered views of the Constit utio n offered it any guidance.

*But this was not to say that the Second Am endment even means
what HellerOsit eral holding would provide, for the lower court held the
Second Am endment lacks fix ed meaning. GCompared to many of this
country Ogonsti tut ional protections, the scope of right s under the
Second Am endment is ambiguous and no doubt subject to change and
evolutio n over time.OER 16; contra Heller, 554 U.S. at 576 (Second
Amendment inte rpre ted accading toits original public meaning); id. at
629 n.27 (Second Amendment tr eated like other enumerat ed right s);
McDonald , 130 S. Ct. at 3045 (emphatically rejecting argument that
Ohe Second Am endment differs from all of the other provisions of the

Z

Bill of Rights . . .Q.
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Nonetheless, because the claim that Heller must be limited toits
facts is often invoked, including by Defendants, it merit s Plaint iffsO
discussion. Of course, lower courts are bound by the decisional law of
the Supreme CourtN and the Supreme CourtG extensive discussion of
carrying firearms outsi de the home in Heller was not dictum. It is well
establi shed that

When an opinio n issues for the Court, it is not only the result but

also those portions of t he opinio n necessary to that result by which

we are bound . . . the principl e of stare dedcisis dire cts us to adhere
not only to the holdings of our prior cases, but also to their
explications of the governing rules of law . ..
Seminol e Trib e of Fla. v. Florida , 517 U.S. 44, 67 (1996) (citations and
inte rnal quotation marks omitted). Thus, a statement that @xplai ns
the court® rationale . . . is part of the holding. OUnited S tates v. Bloom,
149 F.3d 649, 653 (7th Cir. 1998). In contra st,

[a] dictum is a statement in a judicial opinion that could have been

deleted wit hout serio usly imp airi ng the analyt ical foundati ons of the

holdingN that , being periphe ral, may not have received the full and
careful consideration of the court that uttered it.
Sarnoff v. Am. Home Prods. Corp., 798 F.2d 1075, 1084 (7th Cir. 1986).

Considering its need to address the Dist rict of Columbi aOgadlle ctivi st

inte rpre tati on, the Court Ogonclusion that the right to Otear arm sOis
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the right to Oarry weapons in case of confrontationOwas essential to its
resolutio n of Heller. Accordingly, it is part of HellerO$olding. The
numer ous pages describing how that rig ht would be appli ed outsi de the
home in different contexts only underscore the fact that the matter
received the Court Oexhausti ve considerat ion, even if it was not
lit erally memoriali zed in the awar ded relief.*

Ir onically, the lower court invoked United S tates v. Vongxay, 594
F.3d 1111 (9th Cir. 2010), for the proposition that Heller must be
lim it ed to it s facts, notwit hstandi ng the Supre me CourtGs definit ion of
the term Olear arm s.OBut Vongxay suggested the opposite propositi on,
specifi cally turni ng away a challe nge to the federal felony firearms
prohibit ion based upon the claim that HellerOspproval of that

restriction was, in t hat case, dicta. Vongxay, 594 F.3d at 1115.

“The Supreme Court ordered that the District of Columbi a Onust
issue [Heller] a licenseto carry [his handgun] in t he home.OHeller, 554
U.S. at 635. But using this | anguage to suggest a home-lim it ation
would be seriously misl eading. Heller chall enged, among other
provisions, former D.C. Code » 22-4504(a) (2008), that had provided
that the carrying of handguns i nside oneO$ome wit hout a permi t
consti tut ed a misdemeanor offense. Heller did not seek a permit to
carry a handgun i n public. Park er v. District of Columbi a, 478 F.3d 370,
400 (D.C. Cir. 2007). The reference to an in-ho me carry permit merely
tr acked HellerOspray er for relief. Heller, 554 U.S. at 630-31.
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In other words, HellerOslefinit ion of a disputed constit utio nal
provisi on, necessary to resolve the core legal claims int he case, is a
careless musing. But HellerOsctual dicta, its discussion of a host of
law s not remotely at issueint he case, is deemed unshake able.
Respectfully , this is not the way to read precedent. Right or wrong, and
in any event binding, Heller functions like a normal judicial opinio nNit
is not @l excepti ons, no holding .O

Missing from the lower court( analysis is any reasoning for why
Heller must be limited toits facts. Or more crit ically, even if the
Supreme CourtG definit ion of (hear arm sOis to be ignored as dicta,
what other meaning might that constit utio nal text hold? Unti | recently ,
opponents of the indiv idual rig ht to bear arm s offered a mili tarist ic,
state-dir ected definit ion, but Heller dispensed wit h that opti on.
Plai ntif fs aver that the definit ion offered by the Supre me Court
comport s wit h the Second Am endmentO®riginal public meaning.
Defendants, and the lower court, have offered no alt ernati ve definit ion.
Mer ely pretending that the opinio n leaves no instr ucti on as to the

bearing of arms does not advance the resduti on of the case.
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. CALIFORNIA HAS SELECTED CONCEALED CARRYING ASTHE
PERMISSIBLE MODE OF EXERCISING THE RIGHT TO BEAR ARMS.

Fully consistent wit h the rig ht to bear arm s, state actors have
tr aditionally been allowed broad leeway in prescribing the manner in
which guns are carri ed. According ly, @he right of the people to keep
and bear arms (Art icle 2) is not infring ed by law s prohibiting the
carrying of concealed weapons . . . .ORobertson v. Baldwin , 165 U.S.
275, 281-82 (1897) (emphasi s added). Plaint iffs have never argued for a
rig ht to carry handguns in, specifically, a concealed manner. The right
is to carry arms, generall y, subject to the stateOsegulat ory authorit y
allowing for outrig ht bans on part icular modes of carry .

According ly, it is not an accurat e statement of Plaint iffsCclaim s that
they seek a rig ht to carry concealed weapons as suchNso mething that
Plai ntif fs have disclaimed time and again before the lower court, to no
avail. ER 9 n.4. Nor is it an accurat e statement of the law to hold that
all restrictions on the concealed carry ing of arms are constit utio nal,
simply because the practi ce may be entir ely prohibit ed. The Supre me
Court has cautioned that concealed carry bans are only Opesumpti velyO

consti tut ional. Heller, 554 U.S. at 627 n.26. As one court observed,
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[N]ot all concealed weapons bans are presumptively lawful. Heller
and the 19th-century cases it relied upon inst ruct that concealed
weapons restrictions cannot be viewed in isolation; they must be
viewed in the context of t he governme ntOsoverall scheme.
Peruta v. County of San Diego, 758 F. Supp. 2d 1106, 1114 (S.D. Cal.
2010) (emphasis in original) .°

Surv eying the hist ory of concealed carry prohibitions, it appears
time and again that such laws have been upheld as mere regulat ions of
the manner in whi ch arms are carri edNw it h the understanding that a
compl ete ban on the carry ing of handguns is unconstit utio nal.

As noted supra, Heller discussed, wit h approval, four st ate supreme
court opinio ns that referenced this conditi onal rule. Uphol ding a ban on
the carry ing of concealed weapons, Alabama@ high court explai ned:

We do not desire to be understood as maint aining , that in regulat ing

the manner of bearing arms, the authorit y of the Legislature has no

other limi t than its own discretion. A statute which, under the
pretence of r egulat ing, amounts to a destr ucti on of the rig ht, or

which require s arms to be so borne as to render them wholly useless
for the pur pose of defense, would be clearly unconstitut ional. But a

Alt hough this Court once held that there is no liberty inte rest in
obtaining a concealed carry permit, Erdelyi v. OOBren, 680 F.2d 61 (9th
Cir. 1982), the Second Amendment was not considered in that case.
Erdely i does not mention, let alone discuss, the Second Am endment,
and was decided long before the Second Amendment was clarified to
protect a fundam ental rig ht.
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law which i s merely inte nded to promote personal secaurit y, and to
put down | awl ess aggression and violence, and to this end pr ohibits
the wearing of certain w eapons in such a manner as is calculat ed to
exert an unhappy influe nce upon the moral feelings of the wearer, by
maki ng him less regardf ul of the personal seaurit y of others, does
not come in collisi on wit h the Constit utio n.

Reid, 1 Ala. at 616-17.

The Nunn court followed Reid, quashing an indict ment for public ly
carrying a pistol for fail ing to specify how the weapon was carri ed:

sofar asthe act . .. seeks to suppressthe practi ce of carry ing cert ain

weapons secretly, that it is valid, inasmuch as it does not depriv e the
citizen of hi s natural rig ht of self-d efence, or of his consti tut ional

rig ht to keep and bear arms. But that so much of it, as contains a

prohibit ion against bearing arms openly, is in conflict with the

Constit utio n, and void.

Nunn, 1 Ga. at 251 (emphasi s orig inal) .

Andrews presaged Heller by finding that a revolver was a protected
arm under the state consti tut ionOs Scond Amendment analog. It
therefore struck down as unconsti tut ional the appli cation of a ban on
the carry ing of weapons to a man carrying a revolver, declaring:

If the Legislature think pr oper, they may by a proper law regulat e

the carry ing of this weapon publicly, or abroad, in such a manner as

may be deemed most conducive to the public peace, and the
protection and safety of the community from lawlessviolence. We

only hold that, as to this weapon, the prohibition is too broad to be
sustained.
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Andrews, 165 Tenn. at 187-88.°
Final ly, in Chandler,

the Louisiana Supreme Court held that citizens had a rig ht to carry
arms openly: (Orhis is the right guarant eed by the Consti tut ion of the
Unit ed States, and which i s calcul ated to incit e men to a manly and
noble defence of themselves, if necessary, and of their country ,

wit hout any tendency to seaet advantages and unm anly

assassinati ons.O

Heller, 554 U.S. at 613 (quoti ng Chandler , 5 La. Ann. at 490).

The legal tr eati sesrelied upon by the Heller court explai ned the rule
succinctly. For supporting the notion that concealed carry ing may be
banned, Heller furt her citesto THE AMERICAN STUDENTSOBLACKSTONE,
84 n.11 (G. Chase ed. 1884), Heller, 554 U.S. at 626, which provides:

[I]t is generally held that statutes prohibiting the carry ing of
concealed weapons are not in conflic t wit h t hese constit utio nal
provisi ons, since they merely forbid the carrying of arms in a
particular manner, which i s likely to lead to breaches of t he peace
and provoke to the commission of crim e, rather than contri bute to
public or personal defence. In some States, however, a contrary
doctrine is maint ained.

*Andrews appeared to abrogate in | arge part Aymette v. State, 21
Tenn. 154 (1840), upholding the prohibit ion on the concealed carry of
daggers. But even Aymette, which found a state right to bear arms
limited by a mil itary pur pose, deduced from that interpre tati on that
the right to bear arms protected the open carrying of arms. Aymette, 21
Tenn. at 160-61.
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AMERICAN STUDENTS@BLACKSTONE, 84 n.11 (emphasis original) ; seeER
34. This unde rstanding survi ves today. Seeg eg. In re Applicati on of
Mcl ntyr e, 552 A.2d 500, 501 n.1 (Del. Super. 1988) (Ofe right to keep
and bear arm sQloes not of necessity require that such arms may be
kept concealedO)

It is important, then, torecall that (1) the Supre me CourtG
definit ion of Gbear arm sQas that language is used in t he Second
Amendment include s the concealed carry ing of handguns: Ovear, bear,
or carry . ..in the clothing or in a pocket .. .OHeller, 554 U.S. at 584
(citations omit ted) (emphasi s added); (2) the legality of bans on
concealed carry ing is only presumptive, Heller, 554 U.S. at 627 n.26,
and (3) the cases supporting concealed carry prohibition explain that no
abrogation of the rig ht to carry arms is effected because open carry ing
is still permi tt ed.

Legislatures might well prefer one form of carry ing over another.
Precedent relied upon by Heller reveals an ancient suspicion of
weapons concealm ent where sodal norms viewed the wearing of arms

as vir tuous. But today, the open carrying of a handgun may be
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mist akenly viewed as provocative or alar ming by indiv iduals

unfamil iar wit h firearms. SeeEugene Volokh, Im plementing the Right
to Keep and Bear Arms for Self-Defense An Analy tic Fram ework and a
Research Agenda, 56 UCLA L . Rev. 1443, 1523 (2009); cf. Gonzalezv.
Vill. of W. Milwa ukee, 2010 U.S. Dist. LEXIS 46281 at *8-*9 (D. Wis.
May 11, 2010) (ONo reasonable person would disput e that walking into
a retail store openly carrying a firearm is highly disrupt ive conduct
which is vir tual ly cert ain to create a dist urbance Q)

Calif orniaOsmode of r egulat ing the carry ing of handguns t hus makes
perfect sense. In rura |, sparsely populat ed areas, Sheriffs are allowed
to issue permi ts to carry handguns openly. But in more populous areas,
the state depriv es Sheriff s of this abili ty, and specifi es that permi ts to
carry must be lim ited to concealed handguns. This manner of
regulat ion is not unusual, and has been adopted by some juri sdictions

where the public acceptance of gun rig hts is relatively high. For

’Alt hough Gonzalez erred in it s unexamined statement that the
Second Am endment does not secure the bearing of arms, the caseis
nonetheless instr ucti ve as it probably described accurately its
community Osnodern sentim ent regardi ng the open carry ing of arms.
Not ably, Wisconsin j ust enacted a Ghall issueOsystem for the issuance
of concealed handgun carryi ng licenses.
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example, in Texas, where concealed handgun permi ts are readily
availab le on a Oshal issueObasis, Tex. GovOCode @ 411.177(a), a permi t
holder who Onte ntio nally fails to conceal the handgunOcommits a

misd emeanor. Tex. Penal Code & 46.035(a).

Heller Osecognit ion of a right to carry a handgun do es not force
states such as Calif ornia and T exas to allow the carry ing of handguns
in a manner they understandably perceive may cause needless public
alar m, solong as a more sodall y-conducive opti on exists to allow people
to exercise the right to bear arms. But Heller confirms that once a
choice has been made by the legislature as to which manner of carry ing
wil | be permi tt ed, that choice must be honored.

Support for this view comes not merely from the plain languag e of
Heller and other precedent, but also from the Calif ornia Legislature Os
Legislative Analyst. In 1999 and again in 2001, effort s were made to
qguali fy for the California ball ot an ini ti ative constit utio nal amendment
seauring a Oight to keep and bear arms.OPursuant to Cal. Elections
Code @ 9005, the proposed amendment was submitt ed for review by the

Joint Budget Commit tee. The Legislative Anal yst twice concluded that
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if the state were to adopt a rig ht to keep and bear arm s constit utio nal
amendment, existing state law regulat ing the carry ing of guns would
not likely be impacted save for limiting discretion in issuing permi ts:

Whi Ie~indivi duals may possess and carry firearms, many of the

stateO®xisting systems for . . . weapons permits . .. would like ly not

change . . . However, local juri sdictions would not be able to lim it
who obtains concealed weapons permi ts unless the appli cant does
not meet federal or state criteria.

ER 42, 51.

Plai ntif fs seek permi ts to carry concealed handguns because
concealed handgun permi ts afford the only availab le method under
Calif ornia law to bear arms as that rig ht is seaured by the Second
Amendment. The lower court disagreed, finding Plaint iffs Oae still
more than fr ee to keep an unlo aded weapon nearby their person, load
it, and use it for self-defense in circumstances that may occur in a
public setting. OER 11. At least in theory, California law allows an
indiv idual to publicly carry an unloaded handgun, Cal. Penal Code =
12031(e), and to load the handgun whe n pr actically under attack,
during Ohe briefinterval before and after the local law enfor cement

agency, when reasonably possible, has been notifie d of the danger and

before the arri val of its assistance.OCal. Penal Code & 12031(j)(1).
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Yet the open carrying of an unlo aded handgun is an open inv it ation
to crim inals to rob an indi vid ual of his or her unloaded and t hus
indefensible handgun. Nor doesit seriously afford an indivi dual time to
react to a sudden crimi nal attack. Crim inal attacks are frequently
sudden, and by their nature impose a great deal of stress and di ffic ulty
on their victims. Violent criminal s are not so chivalrous as to afford
their prey time toload their fire arms. DefendantsOempl oyees do not
carry unloaded firearms for a reason.

Mor eover, anyone who manages to load their handgun unde r the
narro w ti mefram e afforded by Section 12031(j)(1) still risks arre st,
incar cerat ion, trialN and a crim inal fact-finde rOsetermi nati on that the
indiv idual did not reasonably perceive a grav e thre at.

Alas, the Second Am endment right to bear arms is not the right to
invi te robbery, carry a non-functi onal weapon, or assert an affirm ative
defense at a crim inal trial. The right to bear arms is the rig ht to be
@urm ed and ready for offensive or defensive action in a case of conflict
wit h another person.OHeller, 554 U.S. at 584 (citation omit ted)

(emphasis added). Q\ statute which, under the pretence of regulating . .
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. require s arms to be so borne as to render them wholly uselessfor the
purpo se of defense, would be clearly unconsti tut ional. Old. at 629
(citation omit ted). For its part, Calif ornia law distinguishe s the
fundame ntal charact er of |oaded from unloaded guns. A person is only
considered Garm edOif carrying a functional handgun. Seg eg. Cal.
Penal Code @ 12023(a) (QJe]very person who carri es a loaded firearm
wit h the inte nt to commit a felony is guil ty of armed crim inal actionO)
(emphasi s added).

In Heller, the Supreme Court struck down a require ment that
fire arm's in the home be rendered inoperabl e, as that Onakes it
imp ossible for citizens to use [fir earms] for the core law ful purpo se of
self-defense.OHeller, 554 U.S. at 630. The ability to possess a non-
functi onal firearm does not sati sfy the Second Amendment inte rest
here, eit her.

It is not the CourtGs role to question the Calif ornia Legislature Os
choice of firearm s policies where that choiceis one of several
consti tut ionally -valid alt ernati ves. Calif ornia validly choseto render

the open carry ing of handguns for self-defense larg ely imp ossble, while
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licensing the concealed carrying of functional handguns for self-defense.

Accordingly, Plaintiffs are entitled to a concealed handgun license—not

because concealed carrying is specifically protected by the Second

Amendment regardless of other regulatory requirements, but because

concealed carrying is the only method of bearing arms the state

approves pursuant to its authority to elect such a preference.

And even this is not to say that Plaintiffs’ entitlement to the permit
is unqualified. But the question here is whether access to the state’s
handgun carry permit can be qualified by “good cause” and “good moral
character” requirements as determined at the Sheriff’s sole discretion.
Most assuredly, the answer to that question is “no.”

ITII. “GooD CAUSE” AND “GOOD MORAL CHARACTER” ARE INVALID
STANDARDS FOR LICENSING THE EXERCISE OF FUNDAMENTAL
SECOND AMENDMENT RIGHTS.

A. PRIOR RESTRAINTS AGAINST THE EXERCISE OF FUNDAMENTAL

RIGHTS MUST BE OBJECTIVELY AND NARROWLY DEFINED, AND
CANNOT SANCTION UNBRIDLED DISCRETION.
“Rules that grant licensing officials undue discretion are not

constitutional.” Berger v. City of Seattle, 569 F.3d 1029, 1042 n.9 (9th

Cir. 2009) (en banc) (citation omitted). Because the practice of bearing
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arms is secured by the Second AmendmentN and, as Plai ntif fs
demonstr ate, a license to carry a concealed handgun is the only avenue
allowed by Calif ornia law for the practical exercise of this right Nt he
decision to issue a license to bear arms cannot be left to the
governme ntOsunbridl ed discreti on.
It is settled by a long line of recent decisions of this Court that an
ordinance which . .. makes the peaceful enjoyment of freedoms
which the Consti tut ion guarant ees contingent upon the uncontro lled
wil | of an officialN as by requiri ng a permit or license which may be
granted or wit hheld in t he discretion of such officialN is an
unconstit utio nal censorship or prior restraint upon the enjoyment of
those freedoms.
Staub v. City of Baxley, 355 U.S. 313, 322 (1958) (citations omit ted); see
also FW/PBS v. City of Dallas, 493 U.S. 215, 226 (1990) (plura lit y
opinio n); Shuttlesw orth v. Bir ming ham, 394 U.S. 147, 151 (1969).
OWhile prior restraint s are not unconstit utio nal per se, any system of
prior restraint comesto the courts bearing a heavy presumpti on
against its constitut ional validit y.OClark v. City of L akewood, 259 F.3d
996, 1005 (9th Cir . 2001) (citations omit ted).

In Staub, the Supreme Court struck down an ordinanc e autho rizi ng

a mayor and city council Ouncatro lled discretion,OStaub, 355 U.S. at

37



Case: 11-16255 08/24/2011 ID: 7870015 DktEntry: 11 Page: 50 of 90

325, to grant or refuse a permit require d for soliciting memberships in
organizati ons. Such a permit, held the Court,
makes enjoyment of speech conting ent upon the wil | of the Mayor
and Council of the City, alt hough that fundam ental rig ht is made
free from congressional abridgment by the First Amendment and is
protected by the Fourteenth fr om invasion by state action. For these
reasons, the ordinanc e, on it s face, imp oses an unconsti tut ional prior
restraint upon the enjoyment of First Amendment freedoms and lays
Oaforbid den burd en upon the exercise of liberty protected by the
Constit utio n.O
Staub, 355 U.S. at 325 (quoti ng Cantwell v. Connecticut, 310 U.S. 296,
307 (1940)); seealso Largent v. Texas, 318 U.S. 418, 422 (1943) (striking
down ordinanc e allowing speech permit where mayor Odems it proper
or advisable.Q; Louisiana v. United S tates, 380 U.S. 145, 153 (1965)
(Orhe cherished right of people in a country like ours t o vote cannot be
oblit erated by the use of laws . . . which leave the voting fate of a
citizen to the passing whim or impulse of an indi vidual registrar. O)
OTadi ti onally, unconsti tut ional prior restraint s are found in the
context of judicial injunct ions or a licensing scheme that places
Ounbridied discreti on in t he hands of a government official or agency.O0

NatOIFedOrof the Blind v. FTC, 420 F.3d 331, 350 n. 8 (4th Cir . 2005)

(quoti ng FW/P BS, 493 U.S. at 225-26). Qnbridl ed discreti on natura lly

38



Case: 11-16255 08/24/2011 ID: 7870015 DktEntry: 11  Page: 51 of 90

exists when a licensing scheme does not impose adequat e standards to
guide the licensorOdliscretion.OChesapeake B & M, Inc. v. Har ford
County, 58 F.3d 1005, 1009 (4th Cir. 1995) (en banc).
Standards governing prior restraint s must be Garro w, objective and
definit e.OShuttlesw orth, 394 U.S. at 151. Standards involvi ng
Oprai sal of facts, the exercise of judgment, [or] the formation of an
opinio nOare unacceptable. Forsyth County v. Natio nalist Movement,
505 U.S. 123, 131 (1992) (quoti ng Cantwell , 310 U.S. at 305).
Regulat ions must contai n narr ow, objective, and definit e standards
to guide the licensing authorit y, and must require the official to
provid e an explanation for his ~dec:isio n. The standards must be
suff_icient to render the official® decision subject to effective judiciall
review.
Long Beach Area Peace Network v. City of Long Beach, 574 F.3d 1011,
1025 (9th Cir. 2009) (cit ations and inte rnal punctuat ion marks
omitted). In Gaudiy a Vaishnava Sodety v. City of San Francis co, 952
F.2d 1059 (9th Cir. 1990), this Court considered the consti tut ionalit y of
a permi tt ing system under which Ohe Chief of Police may issue a

permit . . .Oto peddle constit utio nally -protected art icles (emphasi s

supplie d by opinion). Id. at 1065. OBeause the Chief of Police is
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granted complete discreti on in d enying or grant ing such permits, we
hold that the Cit yOrdinance is not saved from consti tut ional infir mity
by it s commercial peddlerOgermit system.Old. at 1066.
Publi c safety is invoked to justi fy most laws, but where a
fundame ntal right is concerned, the mere incantati on of a public safety
rat ionale does not save arbit rary licensing schemes. In the First
Amendment arena, where the concept has been developed extensively,
[W]e have consistently condemned licensing systems which vest in
an administ rat ive official discretion to grant or wit hhold a permit
upon broad criteria unrel ated to proper regulat ion of public places ..
. There are appropriate public remedies to protect the peace and
order of the community if appellant Ospeeches should result in
disorder or violence.
Kunz v. New York, 340 U.S. 290, 294 (1951); Shuttlesw orth, 394 U.S. at
153. QU]nco ntro lled official suppre ssion of t he priv ile ge cannot be made
a substit ute for the duty to maint ain order in connection with the
exercise of t he rig ht. OHague v. Committe e for Indus. Org., 307 U.S.
496, 516 (1937) (plura lit y opinio n).
Even when the use of its public streets and sidewalks is involved,
therefore, a munici pality may not empower its licensing offici als to

roam essentiall y at will , dispensing or wit hholdi ng permi ssion to
speak, assembl e, picket, or parade, accading to their own opinio ns
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regarding the potentia | effect of t he activity in question on the
Ovelfare ,OQ@iecency, Oor OGnorals Oof the comm unity .

Shuttlesw orth, 394 U.S. at 153. Accordingly, this Court rejects alle ged
public health and safety concerns as a substit ute for objective
standards and due process. Desert Outdoor Advertising v. City of

Mor eno Valley, 103 F.3d 814, 819 (9th Cir . 1996).

For an example of these prior restraint principl esappliedinthe
Second Am endment context, the Court need look no fur ther than
Heller. Among other provisions, Heller chall enged appli cation of the
Dist rict of Columbi aOsequire ment that handgun re gistrant s obtain a
discretionary (but never issued) permit to carry a gun insid e the home.
The Supreme Court held that the city had no discreti on to refuse
issuance of the permi t: Assuming that Heller is not disqualified from
the exercise of Second Amendment rig hts, the District must permit him
to register his handgun a nd must issue him a license to carry it inthe
home.OHeller, 554 U.S. at 635. In other words, the city could deny
Heller a permit if it could demonstrat e there was some consti tut ionally
valid reason for denying him Second Am endment right s. But the city

could not otherwi serefuse to issue the permi t.
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B. PENAL CODE & 120508 O®0D MORAL CHARACTERCAND
O®oD CAUSEOREQUIREMENTS PLAINLY FAIL PRIOR
RESTRAIN T ANALYSIS.

Calif orniaO0@od moral characterOand (yood causeOrequire ments
for issuance of a handgun carry permit, and the manner in w hich
Defendants apply these provisions, fail constit utio nal scrutiny as an
imp ermissible prior restraint. The right to carry a fire arm for self-
defense is plainly among the Gre edoms which t he Constit utio n
guarantees.OStaub, 355 U.S. at 322. The governme nt thus bears the
burden of proving that the an applicant may not have a permit, for a
consti tut ionally -compelli ng reason defined by standards that are
Onarow, objective and definit e.OShuttlesw orth, 394 U.S. at 151.

GBood cause,Oas used in California Penal Code & 12050, is plai nly
among the impermi ssible Ollusory Ocostr aint sO@mounting to Oittl e
more than a high-sounding ideal. OCity of L akewood v. Plai n Dealer
Publis hing Co., 486 U.S. 750, 769-70 (1988); see,e.qg. Larg ent, 318 U.S.

at 422 (Qroper or advisable®) Diam ond v. City of Taft, 29 F. Supp. 2d

633, 650 (C.D. Cal. 1998) (rejecti ng condit ion that license be Ossentia |
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or desirable to the public convenience or welfar eQ, affOd 215 F.3d 1052
(9th Cir . 2000).

Even less defensible is the require ment of @ood moral character.O
The Supre me Court long ago rejected the consti tut ionalit y of an
ordinance demandi ng Ogod charact erOas a prerequisit e for a
canvassing license. Schneider v. New Jersey (Town of | rvi ngton), 308
U.S. 147, 158 (1939). Absent furt her definit ion, courts typically reject
all forms of Onoral characterOstandards for the licensing of
fundame ntal rights. SeeMD Il Entertainme nt v. City of Dallas, 28 F.3d
492, 494 (5th Cir . 1994); Genusav. Peaia, 619 F.2d 1203, 1217 (7th
Cir. 1980); N.J. Envtl. FedOrv. Wayne Twp., 310 F. Supp. 2d 681, 699
(D.N.J. 2004); Ohio Citi zen Action v. City of M entor-On-The-La ke, 272
F. Supp. 2d 671, 682 (N.D. Ohio 2003); Tom T., Inc. v. City of Eveleth,
2003 U.S. Dist. LEXIS 3718 at *14-15 (D. Minn. March 11, 2003);
R.W.B. of Rivervi ew, Inc. v. Stemple, 111 F. Supp. 2d 748, 757
(S.D.W.Va. 2000); Elam v. Bolling , 53 F. Supp. 2d 854, 862 (W.D.Va.
1999); Ohio Citizen Action v. City of Seven Hill s, 35 F. Supp. 2d 575,

579 (N.D. Ohio 1999); Broadway Books, Inc. v. Roberts, 642 F. Supp.
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486, 494-95 (E.D.Tenn. 1986); Bayside Enterpri ses,Inc. v. Carson, 450
F. Supp. 696, 707 (M.D. Fla. 1978).

An argument may be advanced that because Penal Code & 12050
permi ts Sheriff s to define their licensing standards, the provision can
only be challe nged in li ght of such actual policies and pr actices.
Sacram ento CountyOsesponse to Plaint iffsOlawsuit supplies an
exampl e of this accanmodation.

But Section 12050 nonetheless remains subject to a facial attack, as
it is not enough to claim that the licensing official wil | not act
arbi tr aril y. G\ presumpti on that a city official Owl act in good fait h and
adhere to standards absent from the ordinanc e®face. . . is the very
presumption that the doctrine forbid ding unbridl ed discreti on
disal lows.O0ong Beach, 574 F.3d at 1044 (quoti ng Lakewood, 486 U.S.
at 770).

And Pr ieto cannot reasonably claim that his policy cabins his
discretion in any sort of meaningful, constit utio nally -acceptable way.
To the contra ry, PrietoOsvri tt en policy repeatedly confirm s his

exclusiv e and absolute discretion to adjudi cate appli cantsGnoral
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character and good cause, and even goes sofar as to declare that gun
carry permits wil | be issued or renewed only when Qhe Sheriff or his
designee feelsOlike it. ER 21, 25. Worse still, the Sheriff Osvri tt en policy
provid es that Gelf-protection and protection of family (without credibl e
thre ats of violence)Oare Onval id reasons to request a permit. OER 21.
This position categorically violat esthe Second Amendment. As the
Supreme Court has made clear, self-defenseis at the core of the Second
Amendment rig ht to bear arms.

Oflhe inherent rig ht of self-d efense has been centra | to the Second
Amendment rig ht. OHeller, 554 U.S. at 628. Self-defense Ovas the
central component of the rig ht it self.OHeller, 554 U.S. at 599 (emphasis
original) (citation omit ted). The English rig ht to arms Ohaslong been
understood to be the predecessor to our Second Amendment . ... It
was, [Bl ackstone] said, €he natural rig ht of resistance and self-
preservation,Oad Ohe rig ht of having and using arms for self-
preservation and defence.@d., at 594 (citations omit ted). T]he right

seaured in 1689 as a result of the Stuart sGabuses was by the time of the
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founding understood to be an indi vid ual rig ht protecting against both
public and private violence.Old.

It bears recalling here that the various casesdiscussed by Heller
wit h re spect to carrying guns appr oved of t he practi ce for the pur pose of
self-defense. SeeHeller, 554 U.S. at 613 (Qitizens had a rig ht to carry
arms openly [for] Omaly and noble defence of themselvesOdquoting
Chandler , 5 La. App. at 490); Heller, 554 U.S. at 629 (Q\ statute which,
under the pretence of regulat ing, amounts to a destr ucti on of the rig ht,
or which r equire s arms to be so borne as to render them wholly useless
for the pur pose of defense, would be clearly unconsti tut ional. O)(quoting
Reid, 1 Ala. at 616-17); Nunn, 1 Ga. at 251 (carryi ng restriction Gralid,
inasmuch as it does not depriv e the citizen of hi s natural rig ht of self-
defence, or of his constit utio nal rig ht to keep and bear arm sO)
(emphasis original) . In rejecting self-defense as good cause for a carry
license, DefendantsOpolicy all but confirm s its unconstit utio nalit y.

Incr edibly , the lower court posited that

Yolo CountyO®olicy does contai n a standard of conduct; appli cants

are clearly instr ucted to be of good moral character (and submit

appli cation documents corro borat ing such charact er), and
demonstr ate good cause for requiri ng the license.
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ER 14. And wi thout any apparent sense of irony, this statement
imm ediat ely followed the courtG derisi on of facial challe nges as
involvi ng undue speculation.

Respectfully , the unifo rm weight of precedent does not tolerate
rationing the exercise of fundam ental rig hts pursuant to some Sheriff&
feelings about good moral character and good cause. The good moral
character and good cause provisions of Penal Code & 12050, and
DefendantsOmanner of implementing the se require ments, vest
unbridl ed discretion in t he Sheriff Osauthorit y to license the exercise of
fundame ntal rights. They must be enjoined.

C. PRIOR RESTRAINT DOCTRIN E PROVIDES A SUPERIOR METHOD

OF EVALUATIN G THE CONSTITUTIONALITY OF DISCRETIONARY
HANDGUN LICENSIN G.

Means-ends levels of scrutiny provide a relatively poor method to
test the constit utio nalit y of a discreti onary licensing system. Such
levels of scruti ny, whatever they may be in a particular case, are only
useful i n evaluati ng law s that restrict a constit utio nal rig ht upon the
exist ence of some spedfic conditi on. In such cases, a court may examine

the condition and weigh it against the right at issue through w hichever

scrutiny-l ens is most apt. In the Second Amendment context, a felon
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disar mament law, or some condit ion upon the purchase or sale of
fire arm s, would fit comfort ably into this sort of analysis.

But here, the issue is whether Defendants may bar indiv iduals from
exercising the right at all by use of a permi tting scheme. This comes
lit erally wit hin t he definit ion of a prior restraint Nt here is no bett er,
inde ed, there may be no other, logical interpretive todl. After all, the
rig ht to carry firearms is a Gre edom which t he Constit utio n
guarante es,0and Can ordinanc e which ... makes the peaceful
enjoyment of freedoms which the Constitut ion guarant ees contingent
upon the uncontro lled will of an officialOis @n unconsti tut ional
censorship or prior restraint upon the enjoyment of those freedoms.O
Staub, 355 U.S. at 322 (cit ations omit ted) (emphasi s added).

The time to apply means-ends scruti ny is when a court is presented
wit h an objective licensing standard. A court can evaluat e objective
standards by examining their purpose and i mpact under whiche ver
means-ends rubric should be appli ed. But it is difficult to tell exactly
what public inte rest is being served by a policy of unbri dled discretion.

Since the activity being regulat ed is the exercise of a fundam ental

48



Case: 11-16255 08/24/2011 ID: 7870015 DktEntry: 11  Page: 61 of 90

rig ht, its general suppression cannot be in t he public interest. And the
idea of an official dispensing permi ssion to exercise a Qig htOis
inher ently incongruent wit h the concept of right s.
That prior restraint doctrine has been alm ost entir ely developed
wit hin t he Fir st Amendment indicates that it is especially suit able for
appli cation in a Second Amendment context. The tr end among federal
courts is tolook to the Fir st Amendment in seeking inte rpre ti ve
guideline s for the Second.
Both Heller and McDonald suggest that First Amendment analogues
are more appropriate [than aborti on analogues], seeHeller, 554 U.S.
at 582, 595, 635; McDonald , 130 S. Ct. at 3045, and on the strength
of that suggestion, we and other cir cuits have alre ady begun t o adapt
Fir st Amendment doctrine to the Second Amendment context.
Ezell, 2011 U.S. App. LEXIS 14108 at *55. QW]e agree wit h those who
advocate looking to the Fir st Amendment as a guide in developing a
standard of review for the Second Amendment. OChester, 628 F.3d at
682 (citations omit ted); cf. Masciandaro , 638 F.3d at 470 (QA]s has
been the experie nce under the First Amendment, we might expect that

courts will empl oy different ty pes of scrutiny in assessing burde ns on

Second Am endment right s, depending on the charact er of t he Second
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Amendment questi on presented.Q. OThe protections of the Second
Amendment are subject to the same sort of reasonable restricti ons that
have been recognized as limi ti ng, for inst ance, the First Amendment.O
Park er, 478 F.3d at 399.
Because Heller is the first Supreme Court case addressing the scope
of the indiv idual rig ht to bear arms, we look t o other constit utio nal
areas for guidance in evaluati ng Second Am endment challe nges. We
think the First Amendment is the natura | choice. Heller itself
repeatedly invokes the First Amendment in establis hing princi ples
governing the Second Amendment. We think this implies the
structur e of First Amendment doctrine should inform our analysis of
the Second Amendment.
United S tates v. Marzzar ella, 614 F.3d 85, 89 n.4 (3d Cir. 2010).
This Court appears to bein accad, looking to answer Second
Amendment questions by resort to First Amendment doctrine . In
Nor dyke, this Court based its Osubsantia | burde nOSecond Am endment
test on Fir st Amendment precedent relating to alt ernati ve avenues of
communicat ion. Nordyke, at *24-*25 and * 33-*34 (Qd]ra wing from
these cases . . .0)
The analogies between the se tw o amendments are unsurpri sing: the

Fir st and Second Amendments are the only provisions of the Bill of

Right s that seaure some substanti ve indivi dual conductN speech,
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worship, the keeping and bearing of armsN against government
infri ngement. Indeed, concerns r egardi ng the abuse of First and Second
Amendment protected activi ti es have long been viewed as simil ar. See
Commonwealth v. Blanding , 20 Mass. 304, 314 (1825) (Ohe liberty of
the presswas to be unrest raine d, but he who used it was to be
responsible in case of its abuse; like the rig ht to keep fire arms, which
does not protect him who uses them for annoyance or destr ucti on.0)
Respubli cav. Oswald, 1 U.S. (1 Dall.) 319, 330 n.* (Pa. 1788) (Ohe
rig ht of publication, like every other right, has its natura | and
necessary boundary; for, though the law allows a man the free use of
his arm, or the possession of a weapon, yet it does not authorize him to
plunge a dagger in the breast of an inoffensive neighbour.0).

Of caurse the two amendments relat e to different subjects. But the
issue is whether the Fir st Amendment fram eworks ar e practical in a

Second Am endment context.® The Supreme Court, the D.C., Third,

®There is nothing about the prior restraint doctrine rendering it
uniquel y appli cable to the Fir st Amendment values. In the Fir st
Amendment context, the presumpti on against prior restraint s is not
aimed exclusively at preventing content-b ased dedsion-maki ng.
OW]hether or not the review is based upon content, a prior restr aint
aris es where administ rat ive discreti on involves judgment over and
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Fourth, and Seventh Cir cuits, and in Nordyke, this Court, have
expressly adopted these concepts to guide Second Amendment cases.

It will not dotorespond that prior restraint has never been applied
to Second Amendment rig hts. Second Amendment law is in it s infancy.
Thre e years ago, munici pal handgun b ans had never been struck down
under the Second Amendment, eit her. And unti | this CourtGs opinio n in
Nordyke v. King, 563 F.3d 439 (9th Cir . 2009), no federal court had
appli ed the Second Am endment to the States. But while other
emerging Second Amendment chall enges require the development of
new doctrine s, this case can and should be resdved by the time-tested,
straightforward logic of prior restraint law.

IV. THE O®ob CAUSEOAND O®0D MORAL CHARACTEROSTANDARDS
FAIL SECOND AMENDMENT MEANS-ENDS SCRUTIN Y.

Alt hough prior restraint provides a superior approach to
determi ning this case, it is nonethelessalso true that DefendantsO
chall enged practices violat e the Second and F ourteenth Amendments

when anal yzed under a means-ends level of scrutiny. Whether viewed

beyond applying classifying definit ions.OMom N Pops, Inc. v. City of
Charlo tte, 979 F. Supp. 372, 387 (W.D.N.C. 1997) (citations omit ted);
Beal v. Stern, 184 F.3d 117, 124 (2d Cir. 1999).
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as dire ct infring ements of the rig ht to bear arm s, or as equal protection
violat ions insofar as they improperly classify indiv iduals in the exercise
of a fundam ental rig ht, DefendantsOOgod causeOand Qyood moral
characterOstandards fail any level of scruti ny.

In this circuit, the precise level of means-ends scruti ny appliedin
appropriate Second Amendment cases is not fix ed. OP]nly regulat ions
which substanti ally burden the rig ht to keep and to bear arm s trig ger
heightened scruti ny under the Second Amendment, ONor dyke, 2011
U.S. App. LEXIS 8906 at *22, alt hough Opedsely what type of
heightened scruti ny appli esto laws that substanti ally burden Second
Amendment rig htsOremained an open question. Id. n.9.°

Neither the question of whether Defendants substanti ally burden
the right to arms, nor the determi nati on of a precdse standard of
review, need long detain t his Court. That Plaintif fs are severely
burdened in t heir effort s to bear arm s is manife st. I ndeed, Plai ntif fs are

compl etely forbid den fr om exercising the right to carry a gun for self-

°Even absent a Second Amendment rig ht, handgun carry permit
policies may be restraine d by the Equal Protection Clause. Guillo ry v.
County of Orange, 731 F.2d 1379 (9th Cir. 1984).
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defense wit hin t he meaning of the Second Am endment, as that right is
held hostage to DefendantsOunfett ered discreti on. Plaint iffs have no
other avenue of relief, and even those who today enjoy Sheriff Prieto®
good graces exercise their fundame ntal right at his pleasure. This
contra sts sharply with Nordyke, where the plai ntif fs were allowed leave
to amend their complaint as it was unclear whether they had ampl e
alt ernati ve opport uniti esto exercise their rig hts. Nordyke, at *29-* 30.
As for Opedsely what type of height ened scruti nyOto apply to this
most substanti al of Second Amendment burde ns, Plaintif fs maintai n
that strict scrutiny remains the most obvious choice. The Second
Amendment seaures a fundam ental rig ht. McDonald, 130 S. Ct. at 3042
(plura lit y opinion) & 3059 (Thomas, J., concurring ).
The phrase [fundamental personal rig hts and liberties] is not an
empty one and was not lightly used. It reflects the belief of the
fram ers of t he Constit utio n that exercise of the rights lies at the
foundati on of free government by free men. It stresses, as do many
opinio ns of this court, the imp ortance of preventing the restriction of
enjoyment of these libert ies.
Schneider, 308 U.S. at 161.

Of]lassificati ons affecting fundame ntal right s are given the most

exacting scrutiny. OClark v. Jeter, 486 U.S. 456, 461 (1988) (citation
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omit ted). QWhere fundam ental rig hts and libert ies are assert ed under
the Equal Protection Clause, classificati ons which might invad e or
restrain them must be closely scrutinize d.OHussey v. City of Portland ,
64 F.3d 1260, 1265 (9th Cir. 1995) (quoting Harper v. Virg inia Board of
Electi ons, 383 U.S. 663, 670 (1966)).

Of caurse, the nature of the restriction or violation may imp act the
standard of review. Borrowing from the Court Osir st Amendment
doctrine, the rigor of this judicial review wil | depend on how close the
law comesto the core of the Second Am endment right and t he severity
of the law O$urden on the rig ht. OEzell, 2011 U.S. App. 14108 at *43-
*4 4 (citations omit ted). QA]s has been the experie nce under the First
Amendment, we might expect that courts will empl oy different ty pes of
scrutiny in assessing burde ns on Second Amendment rig hts, depending
on the charact er of the Second Am endment question pr esente d.O
Masciandaro, 638 F.3d at 470. For example, where a Second
Amendment rig ht was assert ed on behalf of a violent family -abuser, the
Fourth Circui t appli ed intermediat e as opposed to strict scruti ny

because the Second Am endment is primaril y concerned wit h the rig hts
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of “law- abiding , responsible” people. Chester, 628 F.3d at 683.
Labels aside, we can distill this First Amendment doctrine and
extrapolate a few general principles to the Second Amendment
context. First, a severe burden on the core Second Amendment right
of armed self-defense will require an extremely strong public-
interest justification and a close fit between the government’s means
and its end. Second, laws restricting activity lying closer to the
margins of the Second Amendment right, laws that merely regulate
rather than restrict, and modest burdens on the right may be more
easily justified. How much more easily depends on the relative
severity of the burden and its proximity to the core of the right.
Ezell, 2011 U.S. App. LEXIS at *59. Enjoining Chicago’s gun range ban,
the Seventh Circuit concluded that “a more rigorous showing than that
applied in Skoien should be required, if not quite ‘strict scrutiny.”
Ezell, at *60.

However, regardless of the standard utilized, “good cause” and
“moral character” pre-requisites to the exercise of a fundamental right
fail for the simple reason that there is no legitimate governmental
interest at stake. To be sure, Defendants have a compelling
governmental interest in regulating firearms in the interest of public
safety. But if there is a right to carry a handgun for self-defense,

Defendants cannot deny that right to anyone on grounds that the right

itself is too dangerous to permit. The very idea that individuals enjoy a
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right means that the state lacks an interest, without more, in
preventing them from enjoying it.

Nor is the arbitrary licensing practice even rationally tailored to any
interest in public safety. Defendants are plainly incapable of predicting
crime. Defendants cannot predict who will face, much less when or
where, a situation in which the right to self-defense would be
desperately needed. Crime is largely random and unpredictable.
Individuals victimized once may never be victimized again, while an
individual’s first encounter with a violent criminal often leads to death
or seriously bodily harm. The very existence of crime is an argument
against its predictability, as prospective victims, with foreknowledge,
would take preventive measures. The right to self-defense at the
Second Amendment’s core does not depend for its existence on a history
of previous victimization.

There 1s something deeply illogical about Defendants’ refusal to
1ssue a permit to carry a handgun until after a threat to one’s life
and/or loved ones has materialized. Individuals enjoy a right to carry

handguns “for the purpose . . . of being armed and ready for offensive or
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defensive action in a case of conflict with another person.” Heller, 554

U.S. at 584 (citations omitted). The Second Amendment does not exist

merely to increase the security of previously victimized individuals.
CONCLUSION

The Second Amendment plainly secures a right to carry handguns
for self-defense. That right is not satisfied by openly carrying unloaded
handguns. California has opted to regulate this right by allowing the
licensed carrying of concealed handguns. It follows that such licensing
must satisfy constitutional standards.

Penal Code § 12050’s “good cause” and “good moral character”
requirements are classic specimens of unconstitutional prior restraints.
These provisions plainly condition the exercise of a fundamental right
upon the unbridled discretion of a licensing official. Accordingly, these
provisions, and their application by Defendants, must be struck down.

In the alternative, the “good cause” and “good moral character”
licensing pre-requisites fail to satisfy any means-ends level of scrutiny
appropriate to the security of fundamental rights, or even rational basis

review, as Defendants have no interest in preventing the exercise of
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consti tut ional rig hts, and cannot pre-determi ne when someone might
need to exercise their rig ht of self-d efense.
The judgment below should be reversed, and t he caseremanded wit h
instructions to enter summary judg ment for Plai ntif fs.
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U.S. Const. anend. II:

A well-requlated Militia, beingnecesaryto the secuty of a feeState, the rigt of the people
to keep ad bearArms, shall not be infringd.

Cal. Penal Code = 12023(Repe&ed Jhnuay 1, 2012) Armd criminal ation; Punishment

(a) Everyperson who arries a loade fiream with the intent to commit a felonyg guilty of
armel criminal adion.

(b) Armed cminal action is punishable bynprisonment in a counfgil not excealing oneyear,
or in the state gon.

Cal. Penal Code & 12025 (First of two; Operaive until October 1, 2011; Reded JAnuay 1,
2012) Carying conceé#ed firearm; Misdemeaor or flonyoffense; Sentencing

(a) A person is guiltyof carying aconcaled fream when heor she dog anyof the following

(1) Caries coneala within anyvehicle which is under his or meontrol ordiredion anypistol,
revolve, or otherfirearm cgable ofbeingconcaled upon the pson.

(2) Caries coneala upon his or her pson anypistol, revolver, or othdirearm @pableof
beingconcaled upon the pson.

(3) Causs to be caied mnceded within anyvehicle in whit he or shés an ocapant any
pistol, revolver, or othefirearm @pableof beingconcealed upon the peon.

(b) Carying aconceled frearm in violation of this section is pustiable, a follows:

(1) Wherethe peson previoushhas bee convicted ofanyfelony, or of any crime male
punishable byhis chapter,sa féony.

(2) Wherethe firearm is stolen and the ®n knew ohad resonableauseo believe that it
was stolen, as f@lony.

(3) Wherethe peson is an active pacipant in a dminal street gng as deihed in subdivision
(a) of Section 186.22, und#éne Street Treorism Enforcenent and Preveion Act (Chapted 1l
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(commening with Section 186.20) of Title 7 of Part 1} a fdéony.

(4) Wherethe peson is not indwful possession of the fiaem, & defined in this section, or the
person is within a cks of persons phibited from possessing a@uiring a firearm pursuat to
Section 12021 or 12021.1 of this camteSection 8100 or 8103 tie Welfareand hstituions
Code, as adiony.

(5) Wherethe peson has beeconvicted ofa cime aginst a peson or propey, or of a
naratics or dangrous dug violation, byimprisonment in the state prison, oribyprisonment in
a countyjail not to exeal one ar, by a finenot to exeeal one thousand dollar$1,000), or by
both that imprisonment and fine.

(6) By imprisonment in the state prison, oribyprisonment in a counfgil not to exeea one
year, by a finenot to exeeal one thousand dollar$1,000), or byoth that fine and
imprisonment if both of the followingonditions are nte

(A) Both the pistol, revolver, or othéirearm @pableof beingconcaled upon the pson and
the unexpended ammunition cajeof beng distharged from that fiream areeither in the
immediate possession of therg@n or radily acessible to that person, thre pistol, revolver, or
other firram capdle of beng conceded upon the pson is loaded as fieed in subdivision (g)
of Section 12031.

(B) The peson is not listd with the Dpartment of Justice pursuant to agiaph () of
subdivision (c) of Semn 11106, as the resjered owneof that pistol, revolveror other irearm
capdle of beng conceded upon the pson.

(7) In all cass other than those spBed in paagaphs L) to (6), indusive, byimprisonment in
a countyjail not to exeal one ar, by a finenot to exeeal one thousand dollar$1,000), or by
both that imprisonment and fine.

(c) A peae oficer mayarrest a peson for aviolation of pargraph 6) of subdivision (b) if the
peae officer has probhle caise to believéhat the peson is not kted with the Depément of
Justice pursuat to paragaph () of subdivision (c) oSection 11106 as thegistered owneof
the pistol, revolver, oother fieam capéle of béeng conceded upon the pson, and one or
more of theconditions in subparagph @) of paragaph @) of subdivision (b) is met.

(d)

(1) Evey person onvicted undethis section who previouslyas bee convicted of
misdemeanor éénseenumeated in Section 12001.6 shall be punishedhigyrisonment in a
countyjail for at leat three months and not exde® six monhs, or, if gantel probation, or if
the execution or imposition of sentence is suspgnitshall be a condition theskthat he oishe
be imprisoned in acuntyjail for at leat three months.
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(2) Evey person onvicted undethis section who has pri@usly been onvicted of ay felony,
or of any crime male punishable bthis chapter, iprobation is gantel, or if the &ecution or
imposiion of sentene is suspended, it shall beandition thereothat he or shbe imprisoned
in a countyjail for not less than theemonths.

(e) The ourt shall applythe threemonth minimum sentencas speified in subdivision (d),
except in unusual cas&herethe intersts of justice would best be sed bygrantingprobation
or suspendinghe impositbn or execution of sentee wthout the minmum imprisonnent
required in subdivison (d) orby grantingprobation or suspendirtge impositbn or execution of
sentene with conditions other than those &&th in subdivision (d), in which caste cour
shall specifyon the reord and shall enter on th@inutes the circumstaes indicatinghat the
interests of justice wuld best be seed bythat dispositn.

(f) Firearms caried opaly in belt holsters araot concaled within the maang ofthis section.

(g) For purposs of this section, "laful possession of théréam" means that the pgon who

has possession or custaofythe firam either laviully owns the firarm or ha the permission of
the lawlil owner ora peson who otherwisbas appent aithority to possess or haweistodyof
the firearm. A peson who take a firearm without the penission of the lawful ownesr without
the pemission of a person who sisawful custodyof the firam does not have \&ul

possession of the fiaem.

(h)

(1) Thedistrict attorneyof each countyshall submit annuallg rgoort on or befre June 30, to
the AttorneyGeneal consisting of prafes byrae, ag, gender and ethnicityof anyperson
chaged with a €lonyor a misdeme®or undetthis section and amther ofense barged in the
same omplaint, indictment, or information.

(2) TheAttorneyGeneal shall submit annuallya rgport on or bedre Decanber 31, to the
Legslature compilingall of the rgports submittd pursuat to paragaph ().

(3) This subdivision shall remain op#ive until &inuay 1, 2005, and as dhat date sHbbe
repaled.

Cal. Penal Code = 12031 (Repeéed Jhnuay 1, 2012) Elonyor misdemeanaof carying
loaded irearm in public placeor on public strete Exceptions

(@)

(1) A peson is gilty of carying aloaded irearm when heor she arries a loadd fiream on his
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or herperson oin a vehiclewhile in anypublic placeor on anypublic street in an irerporded
city or in anypublic placeor on anypublic street in a phibited ara of uninorporaed teritory.

(2) Carying aloaded irearm in violation of this section is pwshable, a follows:

(A) Whee the peson preiously has bee convicted ofanyfelony, or of aiy crime male
punishable byhis chapter, aa féony.

(B) Where thdirearm is stolen and the pgon knew or hdireagonable ause to bieeve that it
was stolen, as f@lony.

(C) Where thgerson is anaive paticipant in a ciminal street gng as deihed in subdivision
(a) of Section 186.22, undéne Street Teorism Enforcenent and Preveion Act (Chaptedl
(commening with Section 186.20) of Title 7 of Part 1} a féony.

(D) Whee the peson is not in lawful possession of the &imnm, & defined in this section, or is
within a class of psons prohibited from possessioga@uiring a firearm pursuat to Section
12021 or 12021.1 of this code Section 8100 or 8103 tife Welfareand hstitutons Code, as a
felony.

(E) Wherethe peson has beeconvicted ofa cime aginst a peson or propey, or of a
naratics or dangrous dug violation, byimprisonment in the state prison, oribyprisonment in
a countyjail not to exeal one ar, by a finenot to exeeal one thousand dollar$1,000), or by
both that imprisonment and fine.

(P Where theperson is not listed with the Depaent of distice pursuat to Section 11106, as
the reistered owneof the hadgun, byimprisonment in the state prison, oribyprisonment in
a countyjail not to exeal one ar, or bya finenot to exeal one thousand dollar$X,000), or
both that fine and imprisonment.

(G) In all case other than those spied in subpaagaphs A) to (F), inclusive, as a
misdemeanor, punishke byimprisonment in a counfgil not to exeal one yar, by a finenot
to exceed one thousd dollars ($1,000), dsy both that imprisonment and fine.

(3) For purposs of this section, "laful possession of the&réam" means that the pgon who
has possession or custaafythe firam either laviully acquied and la/fully owns the firarm
or has the penission of the lawful owrreor pason who othevise has pparent authorityto
possess or havaustodyof the firam. A person who tes a fream without the permission of
the lawlil owner orwithout the permission of a am who has lawd custodyof the firam
does not havawful possession of thaéam.

(4) Nothingin this section shall precludegsecution unde$ections 12021 and 12021.1 of this
code, Setton 8100 or 8103 of the Welfamand hstituions Code, or angther lawwith a geder
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penaltythan this section.

®)

(A) Notwithstanding peagaphs 2) and 8) of subdivision (a) oSection 836, a pea oficer
maymake a arest without a waant:

(i) When the pson arested ha violated this section, altholgot in the officés presace.

(i) Whenevethe officer ha resonable ause to beve that the psson to be aested ha
violated this section, whether not this section has, in tabeen violated.

(B) A peaceofficer mayarrest a peson for aviolation of subparmgraph €) of paagaph @), if
the peae oficer has pobable ause to bieve that the peson is carying aloaded hadgun in
violation of this section and that person is not listed with the Depat of Juste pusuant to
pararaph () of subdivision (c) oSection 11106 as thegistered owneof that hadgun.

(6)

(A) Every person onvicted undethis section who has preusly been onvicted of a offense
enumeated in Section 12001.6, or afiycrime male punishable undé¢his chaptershall servea
term of & least threenonths in a countjail, or, if granted probation or if thexecution or
imposiion of sentene is suspended, it shall beandition thereothat he or shbe imprisoned
for aperiod of aleast threenonths.

(B) The ourt shall applythe threemonth mininum sentencexcept in unusual casherethe
interests of justice wuld best be seed bygrantingprobation or suspendirte impositon or
execution of senteecwithout the minimummprisonment requickin this subdrision or by
grantingprobation or suspendirte impositbon or execution of sentee wth conditions dber
than those set ftr in thissubdivision, m which cae, the ourt shall specifyn the reord and
shall enter on theninutes the circumstaes indicatinghat the intersts of justice would best be
serveal bythat dispositn.

(7) A violation of this se@n which is punished bynprisonment in a counfgil not excealing
one \earshall not constitute a conviction otame punishabléy imprisonment for a ten
exceedingone yearfor the puposes of dierminingfedeal fireams eligibility under Seiton
922(9(2) of Title 18 of the Wwited States Code.

(b) Subdivision (a) shall not apply anyof the following
(1) Peae oficers listed in Section 830.1 or 830.2, or subdivision (a) ofi@e830.33, whether

active orhonorablyretired, other dulyappointed peze oficers, honoraly retirad peae officers
listed in subdiwion (c) ofSection 830.5, other hondig retired peae officers who duringhe

Addendum 5



Case: 11-16255 08/24/2011 ID: 7870015 DktEntry: 11  Page: 81 of 90

courseand scopef their anployment as peze oficers wee authoized to, and did, cayr
firearms, full-time paid peze oficers of otherstates and thefleal governmet who are
carying out oficial duties while in Californiaor anyperson summoned lanyof those oficers
to assist in raking arrests or preervingthe peae while the peson is actuallengged in
assisting that ofter. Any peae officer descibed in this paragph who has bee honorably
retired shall be issued an idification cetificate by the law @forcement agncyfrom which the
officer has etired. Thassuing agncymaychage a £e neessay to coveranyreaonable
expenses incurdcebythe agncyin issuing ceificates pursuant to this panegph ad pargraph

(3).

Any officer, except an dicer listed in Section 830.1 or 830.2, subdivision (a) oftiBac
830.33, or subdivision (c) of Si\an 830.5 who retired r to Januay 1, 1981, shall havena
endorsenent on the identifidéon certificae statingthat the issuinggencyapprove the offiers
carying of a loadd fiream.

No endosement oreneval endosement issued pursuato paragaph @) shall be #ective
unless it ism the formaset forth in subpagraph D) of paagaph () of subdivision (a) of
Section 12027, except that apgae officer listed in subdiwsion (f) of Section 830.2 or in
subdivision (c) of Semn 830.5, who is retired beeen Januarg, 1981, and on or bme
Deember31, 1988, and who is authorized torgaa loade fiream pursuant to this section,
shall not be requad to havean endasement in the fonat set forth in subpagaph D) of
pararaph () of subdivision (a) oBection 12027 until the tienof theissuance, on after
Januay 1, 1989, of agneval endosement pursud to paragaph @).

(2) A retired paceofficer, except an dicer listed in Section 830.1 or 830.2, subdivision (a) of
Section 830.33, or subdivision (c) of 8en 830.5 who retired r to Januay 1, 1981, shall
petition the issuing amcyfor reneval of his or heprivilege to cary a loadd fiream evey five
yeas. An honorablyetired peae officer listed in Sction 830.1 or 830.2, subdivision ()
Section 830.33, or subdivision (c) of 8en 830.5 who retired pr to Januay 1, 1981, shall not
be reuired to obtain annelorsementrbm the issuing@encyto cary a loade fiream. The
agencyfrom which apeae officeris honorablyetired may upon initial retirement of theeae
officer, or & anytime subsequent theog denyor revoke forgood causehe reired officers
privilege to cary a loadd fiream. A peae oficer who is listed in Section 830.1 or 830.2,
subdivision (a) of Semn 830.33, or subdivien (c)of Section 830.5 who istieed prior to
Januay 1, 1981, shall have his orrerivilege to cary a loadd fiream denied orevokel by
havingthe agncyfrom which theofficer retired stamp on the affers identification cdificate
"No CCW privilege."

(3) An honoablyretired peae officer who is listed in subdision (c) of Setton 830.5 and
authorized to cay loaded irearms bythis subdivsion shall meet the trainirmgquirenents of
Section 832 and shall qualifyith the fiream at leat annually The individual retird peae
officer shall be esponsible for mataining his or heeligibility to cary a loadd fiream. The
Depatment of Juste shdl provide subsequenti@st notification pursuant to Section 11105.2
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regardinghonorablyretired peae officers listed in subdiision (c) of Setton 830.5 to the acy
from which theofficer has etired.

(4) Members of themilitary forces of this state or dhe United States eaged in the
performane of ther duties.

(5) Pesons who aresing taget ranges forthe purpose gbradice shootingwith a firearm or
who ae membes of shooting kubs while hunting on the pmises of thosdubs.

(6) Thecarying of handgins bypersons ssauthorized pursuant to ArticBe(commening with
Section 12050) of Chapté of Title 2 of Par4.

(7) Armored véicle guards, a defined in Semon 7521 of the Busirss and Professions Code,
(A) if hired priorto Januay 1, 1977, or (Bif hired on or afer that dée, if theyhave eceved a
firearms qualificaion card fom the Dg@artment of ConsumeXffairs, in eab casewhile ading
within the courserad scope otheir employnent.

(8) Upon aproval of thesheriff of the @untyin which theyreside, hon@bly retired fedeal
officers or @ents of felerd law enbrcament agncies, including, but not limited to, the Fedé
Bureau ofinvestigtion, the Seet Servicethe United States Customsr@ice, the fedesl
Bureau ofAlcohol, Tobaco, and keams, the Fderd Bureau of Narwtics, the Drug
Enforement Administration, the United Stategr8erPatrol, and ofters or agnts of the
Internd Revenue Seice who vereauthorized to cay wegons while on dutywho wee
assigned to dutywithin the state for @eriod of not less than oryear, or who réired from active
servicein the state.

Retired feerd officers or @ents shall provide the stiié with certificaion from the agncy
from which the retired cetifying ther service in the state, theatureof their etirement, and
indicatingthe ag@ncys concurenc that theetired £deal officer oragent should be @ordel
the privilege of @rrying aloaded irearm.

Upon appoval, the sheff shall issue a panit to the retiredédeal officer oragent indicating
that he or shenaycary a loadd fiream in acordane with this paragph. Thepermit shall be
valid for aperiod not excesing five yeas, shall be aaied bythe reiree while carying aloaded
firearm, and maype revoked forgood cause

The shaff of the countyin which the réred federd officer or agent resides mayequire
recertification prior to a pemnit renewd and maysuspend the privilegfor cause The sheff
maychage a Be neessay to coveranyreaonable gpenses incued bythe county

(c) Subdivison (a) sh# not applyto anyof the followingwho havecompleted aegular murse
in firearms trainingapprove bythe Commis®n on Peac®fficer Standeds and Taining
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(1) Patrol speal police oficers appointed byhe police ommisson of anycity, county or city
and countyunder theexpress terms of its chiar who #so, under the>@ress tans of the chder,
(A) are subjetto suspension or disssal afte a haringon chages dulyfiled with the
commission after &ir and impartial trial, (B are not less than 18w of ag@ or morethan 40
yeas of ag, (C) possss phgical qualificdions prescribé bythe commission, and (Dye
desigqrated bythe police ommisson as the owns of acetain beat oterritoryas maybe fixed
from time to time bythe police ommisson.

(2) Thecarying of wegons byanimal control ofters or zookeepsy regilarly compensied as
such bya governmetal agencywhen &ting in the courseand scopef their enployment and
when dsignded bya loca ordinanceor, if the governmetal agencyis not authorized to act by
ordinane, bya resolution, either individuallyr byclass, to cay the we@ons, or bypersons
who ae authoized to carrythe we@ons pursuant to Section 14502 of the Caxpons Code,
while adually engaged in the pdormane of thér duties pursuant to that gem.

(3) Habor policeofficers desigated pusuant to Section 663.5 of the idars and Navigtion
Code.

(d) Subdivision (a) shall not apply anyof the followingwho havebeen issued eetificate
pursuant to Section 12033. Thertificate shall not be uired of ay person who is peae
officer, who ha completed latraining required bylaw for the exercise dfis or her powr & a
peae officer, and who is empla@d while not on dutgas a paceofficer.

(1) Guads or mess®ers ofcommon caiers, baks, and otheriiancial institutions whe
actudly employed in and bout the shipment, transportation, ohvkry of anymoney treaure,
bullion, bonds, or other thing @&lue within this state.

(2) Guads of ontrad cariers opeatingarmorel vehicles pwsuant to California Higway Patrol
and Public Utilites Commissin authority(A) if hired priorto Januay 1, 1977, or (Bif hired on
or ater Januanl, 1977, if theyhave ompleted a curse in the arrying and use ofireams
which me¢s the standards gscibed bythe Depament of Consumer Adirs.

(3) Privateinvestigdors and privee patrol opeators wo arelicensed pwuant to Chapter 11.5
(commening with Section 7512) of, andaam compay operdors who ae license pursuant to
Chapter 11.6dommencingvith Section 7590) of, Division 3 of theuBiness and Pradsions
Code, while ating within the couse and sape of th& employment.

(4) Uniformed searity guards omight wach pesons emplogd byanypublic agncy while
actingwithin the scoperad courseof their enployment.

(5) Uniformed searity guards, egularly employed and ompensated in thadpadty by persons

engaged in anylawful business, and uwifmed #&rm agents emplogd byan alam company
operaor, while atually engaged in proteting and preseving the propety of their enployers or
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on dutyor en pute to or fom their resideces ortheir pla@s of enployment, and segity guards
and alam agents en rout#o or from their esidenes or enployer+equired rang traning.
Nothing in this pargraph shli be construed to phibit cities and counties frormacting
ordinanes reuiring alam agents to reggter their nanes.

(6) Uniformed enployees ofprivate p&ol operdors and privee investigtors license pursuant
to Chapter 11.5 @mmencingwith Section 7512) of Division 3 of theuBiness and Pradeions
Code, while aiing within the couse and sape of th@ employment.

(e) In orderto determine Wwetheror not a fieam is loaded for th@urpose oenforcing this
section, peee oficers ae authoized to examine anyfirearm caried byanyone on his or her
person ofin a vehiclewhile in anypublic placeor on anypublic street in an irrporaded cityor
prohibited ara of an unincorported teritory. Refusal to allow peae officerto inspect a
firearm pursuant to this section constitutes probahlese ér arest forviolation of this section.

(f) As used in this section, "ghibited ara" means ay placewhee it is unlawful to dischasga
wegon.

(g) A fiream shall be damed to be loadefor the puposes of this section whehereis an
unexpended caidge or sh#, consisting of acasethat holds a chrige of powder and a bullet or
shot, in, or attacltein anymannetrto, the fiream, including but not limted to, in the firing
chambe, magzine, or clip therf attadied to the firarm; except that a muzzloaler frearm
shall be demed to be loadkwhen it is capmkor primed ad has a poder darge and bk or
shot in the barteor cylinder.

(h) Nothingin this section shall prevent apgrson egaged in anylawful business, including
nonprofit or@nization, or anyfficer, employee, oragent authorized byhat persondr lawful
purposes @annecte with that business, from haviagoade fiream within the persor'placeof
business, or angerson in lawidl possession of privateqpertyfrom havinga loadd fiream on

that propety.

(i) Nothingin this section shall prevent apgrson fom carying aloaded fream in an aea
within an incorported citywhile en@ged in hunting, pvided that the huntingt that placend
time is not prohibed bythe citycouncil.

0)

(1) Nothingin this section isritended to p@ude the arrying of anyloaded fream, under
circumstances whe it would otherwse be laviul, by a peson who resonablybelieves thathe
person opropety of himself or heself orof anothe is in immediate, gavedanger and that the
carying of the we@on is necssaryfor the pesevation of that peson or propey. As used in
this subdivsion, "immediate’means the lef intervd beforeand afer the loal law enforcement
agency when easonbly possible, has beenotified of the dager and befoe the arival of its
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assistance

(2) A violation of this sen is justifiable when gerson who possees a feam reaonably
believes thahe or she is inrgvedangr beauseof ciracumstancesdrmingthe basis of aurrent
restraning order issued by cout against another pson or pesons who has drave ben found
to pose a thia to his or her lif@r saéty. This pargraph ma not applywhen the ccumstance
involve a mutual retrainingorderissued pursuant to Division 10 (commenawith Section
6200) of the Bmily Code absent fadual findingof a speific threat to the pesons life or saéty.
It is not he intent of the egslature to limit, restrict, or nesw the g@plication of curent
statutoryor judicial authorityto applythis or other justifications to defdants chaged with
violating Setion 12025 or of committing otheimilar ofenses.

Upon trial forviolating this section, the trief fact shd determine whther the déeendant was
actingout of a rasonabléelief tha he or she as in gavedanggr.

(k) Nothingin this section isntended to pr@ude the arrying of a loadd fiream by anyperson
while engged in the acof makingor attemptingo make a haful arest.

() Nothing in this section shall prevent apgrson fom havinga loade wegon, if it is
otherwise lavful, at his or heplae of residene, includinganytemporay residene or ampsite.

Cal. Penal Code & 12050(Repe&ed Bhnuay 1, 2012) $suanceRestrictions; Rvocdion;
Amendment

(@)
(1)

(A) The sheiff of a county upon proof that the pgon appling is of gopod moral cheader, that
good causexids for the issuarg; and thiathe persongplying sdisfies anyone of the
conditions specified in subgaraph D) and has completka couse of tréning as desdbed in
subpargraph €), mayissue to that person a litse to caey a pistol, revolveror other irearm
capdle of béng conceded upon the pson in either one dhe followingformats:

(i) A license to cary concealed apistol, revolver, or othefirearm @pableof beingconcaled
upon the peson.

(i) Where thepopulation of the countig less than 200,000 personsa@clingto the most
recent faderd decennial census, Acense to arry loaded ad exposed in onlthat countya pistol,
revolve, or otherfirearm cgable ofbeingconcealed upon the pson.

(B) The dief or othe heal of a municiphpolice depament of anycity or city and county
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upon proof that the pgon appling is of good moral cheader, that @od causexids for the
issuance, rd that the peion appling is aresident othat cityand has @mpleted a aurse of
trainingas desabed in subpagaph €), mayissue to that person a litee to cay a pistol,
revolve, or otherfirearm cgable ofbeingconcaled upon the peon in either onef the
following formats:

(i) A license to cery conceled apistol, revolver, or othefirearm @pableof beingconcealed
upon the peson.

(i) Where thgpopulation of the countiy which the cityis located is less than 200,000
persons ecoding to the most kEnt £deral de@nnial casus, a licens® cary loaded ad
exposed in onlyhat countya pistol, revolveror other irearm cgable ofbeingconcealed upon
the peson.

(C) The sheff of a countyor the tief or othe heal of a municiphpolice depament of any
city or cityand countyupon proof that the pgon appling is of ggod moral cheader, that god
causeexids for the issuarg; and thathe persongplying is aperson who h&been deutized or
appointed as peae officer pursuant to subdivision (a) dr)(of Setion 830.6 bythat sheriffor
that chiefof police orother had of amunicipal police depment, mayissue to that person a
license to arry concealed apistol, revolver, or othefirearm @pableof beingconcealed upon the
person. Diect orindirect fees forthe issuancef a license pursuat to thissubpargraph mg be
waived. The fact that an pplicant for aicense to arry a pistol, revolveror other irearm
capdle of béng conceded upon the pson has baedeputized or appointed a peeae oficer
pursuant to subdivision (a) dr)(of Setion 830.6 shall be considetenlyfor the pupose of
issuing a licase pursuat to thissubpargraph, ad shall not be consided forthe purpose of
issuing a licase pursuat to subparagph @) or (B).

(D) For the purposef subpaagaph @), the gplicant shall satisfanyone of thefollowing:
() Is a rsident of the countgr a aty within the county

(i) Spends a substantial et of time in the applicarstprincipal plae of enployment or
business in the county a dty within the county

(E)

(i) For newlicense aplicants, the cose of traning maybe anycourseaceptable to the
licensingauthority shall not egead 16 hours, and shanclude instruction on at least faem
safey and the lawegardingthe pemissible use ofa firearm. Notwithstandinghis clause, the
licensingauthoritymayrequirea communitycollege couse cetified by the Commisi®n on
PeaceDfficer Standeds and Taining up to a maxiam of 24 hours, but onli required
uniformly of all licenseapplicants without exception.
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(ii) Forlicense enewval applicats, the coursef trainingmaybe anycourseaceptable to the
licensingauthority shall be no less than fohiours, and shlanclude instruction on at least
firearm saféy and the lawegardingthe pemissibe use of firearm. No ourse oftrainingshall
be reyuired foranyperson ertified bythe licensingauthorityas a traner for purposes of this
subpargraph, in ordefor that person to reew alicense issued psuant to this section.

(2)
(A)

(i) Except as othesise provided in lause (ii), subpagaphs C) and (D of this pargraph,
and subpagaph 8) of pamgaph @) of subdivision (f), dicense issued psuant to
subpargraph @) or (B) of paragaph () is valid for ay period of time not to exceed tweass
from the dé&e of the licase.

(ii) If the licensees placeof employnent or business was thasis for issuarcof thelicense
pursuant to subpageaph @) of paagaph (), the licase is valid for my period of time not to
exceed 90 ds from the dte of the licase. The licase shall be V@ only in the countyn
which the licese wa orignally issued. The liagsee shihgive acopyof this license to the
licensingauthorityof the aty, county or cityand countyn which he orshe rgides. The
licensingauthoritythat orignally issued the licensghall inform the licensevebally and in
writing in at least 16-point pye of this obligton to give acopyof the licanse to the licensing
authorityof the dty, county or cityand countyof residence Any application to reew orextend
the validityof, or reissue, the liagsse maybe gantal onlyupon the conarence ofthe licensing
authoritythat orignally issued the licensand the licasing aithority of the dty, county or city
and countyn which the licenseresides.

(B) A license issued pursoato subparagph C) of paagaph () to a paceofficer appointed
pursuant to Section 830.6 is valid farygeriod of time not to exceedur yeas from the dee of
the licenseexcept that the licenshall be invalid upon the coasion of the persos'
appointment pursuant to Section 830.6 if the fgearperiod ha not otherwise>@ired or ay
other ondition imposed pursud to thissection does not limit the validitf the license to a
shorter time peod.

(C) A license issued pursnato subparagph @) or (B) of paagaph () is valid for ay
period of time not to exceed d® \eas from the dee of the licase if the licase is issued to any
of the followingindividuals:
(i) A judge of aCalifornia ourt of record.

(i) A full-time cout commissioner of a Califara cout of re@rd.

(i) A judge of afedeal court.
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(iv) A magstrate of dedeal court.

(D) Alicense issued psuant to subpagsaph @) or (B) of paagaph () is valid for ay
period of time not to exceeddr yeas from the dee of the licase if the licase is issued to a
custodial offi@r who is an emploge ofthe sherif as povided in Section 831.5, except that the
license shiabe invalid upon the conclusion of therpens employnent pursuant to Section
831.5 if the fowyearperiod ha not otherwisexgired or ay other ondition imposed pursu#
to this section does not litthe validity of the license to a shortdime period.

(3) For purposs of this subdivi®n, a cityor countymaybe consideed an applicans "principal
placeof employnent or businesgnly if the applicat is phyically presat in the jurisdiction
duringa substantial paof his or her wrking hours for puyposes of thatraployment or business.

(b) A license mayinclude anyreasonable rstrictions or conditions which the issuingtlaority
deems waanted, includingestridions as to the time, place, manrend acumstancs under
which the peson maycary a pistol, revolveror other iream cgable ofbeingconcaled upon
the peson.

(c) Any restricions imposed pursud to subdivsion (b) shall be indicad on anyicense issued.

(d) A license shall not be issued if theRatment of distice detamines that the pson is
prohibited bystate or éderl law from possessingeciving, owning or purdasinga firearm.

()

(1) Thelicense shidbe revokel bythe local licasing aithority if at anytime either the lcal
licensingauthorityis notified bythe Depament of Juste that dicenseds prohibited bystate or
fedeal lawfrom owningor purdasingfirearms, or the loddicensingauthoritydetemines that
the peson is prohibited bgtate or édenl law from possessingeiving, owning or purdasing
a firearm.

(2) If at eny time the Depdament of Juste deéermines that a licesee is prohibited bstate or
fedeal law from possessingeeiving, owning or purtasinga firearm, the dpartment shall
immediatelynotify the local licesing aithority of the déermination.

(3) If the loca licensingauthorityrevokes the license, thBepatment of Juste shédl be notified
of the revocation pursuat to Section 12053. The licensgeall also be immediatehpotified of
the revocation in writing

(f)

(1) A peson issued a licese pursuat to thissection maypplyto the licensinquthorityfor an
amendment to the liose to do one or merof thefollowing:
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(A) Add or delée authorityto cary a paticular pistol, revolveror other fream cgable of
beingconcaled upon the pson.

(B) Authorize the licenseto cary concealed apistol, revolver, or othrefirearm @pableof
beingconcealed upon the pson.

(C) K the population of theauntyis less than 200,000 personsa@dingto the most recd
fedeal decennid census, authare the licenseeo cary loaded ad exposed in onlthat countya
pistol, revolver, or othefirearm @pableof beingconcealed upon the peon.

(D) Change anyrestridions or conditions on the license, includimgtrigions as to the time,
place mannerand cicumstance under whib the peson maycary a pistol, revolveror other
firearm caable ofbeingconcaled upon the pson.

(2) When the licesee banges his or headdres, the license stde amende to reflet the new
address and a ne licenseshall be issued pursoiato paragaph B).

(3) If the licensing aithority amends the ligese, a n& licenseshall be issued to the licemse
reflectingthe amendmss.

(4)

(A) The license shall notifythe licensingauthorityin writing within 10 dag of anychang in
the license's placeof residence

(B) If the license is one to ¢ey concealed apistol, revolver, or othefirearm @pableof being
concaled upon the pson, then it mayot be rgoked solelybecaise the licesee bangs his or
her plae ofresidene to anothecountyif the license has not bechel anyconditions or
restrigions set forth in the licens@@ has not bexne prohibited bygtate or éderl law from
possessinggecaving, owning or purdasinga firearm. However, anylicense issued psuant to
subpargraph @) or (B) of pamagaph () of subdivision (a) shieexpire 90 dgs afterthe license
moves from theauntyof issuancef the license's placeof residencewas the bsis for issuance
of the license.

(C) I the license is one to ¢ey loaded ad exposed a pistol, revolver, ather fieam capale
of beingconcealed upon the pson, the licensshall be reoked immediatelyf the license
changs his or heplaceof residenceto another gunty.

(5) An anendment to the licensoes not extend the ol expiration date of the liose and
the licenseshall be subject to newd at the same timesaf the licensénad not bee amendd.

(6) An gplication to amend a liose does not constitute gopéication for eneval of the
license.
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(g) Nothing in this article shall preclude the chief or other head of a municipal police department
of any city from entering an agreement with the sheriff of the county in which the city is located
for the sheriff to process all applications for licenses, renewals of licenses, and amendments to
licenses, pursuant to this article.

Cal. Penal Code = 12050.2(Repealed January 1, 2012) Written policy

Within three months of the effective date of the act adding this section, each licensing authority
shall publish and make available a written policy summarizing the provisions of subparagraphs
(A) and (B) of paragraph (1) of subdivision (a) of Section 12050.

Cal. Penal Code = 12052 (Repealed January 1, 2012) Fingerprinting of applicants

(a) The fingerprints of each applicant shall be taken and two copies on forms prescribed by the
Department of Justice shall be forwarded to the department. Upon receipt of the fingerprints and
the fee as prescribed in Section 12054, the department shall promptly furnish the forwarding
licensing authority a report of all data and information pertaining to any applicant of which there
is a record in its office, including information as to whether the person is prohibited by state or
federal law from possessing, receiving, owning, or purchasing a firearm. No license shall be
issued by any licensing authority until after receipt of the report from the department.

(b) However, if the license applicant has previously applied to the same licensing authority for a
license to carry firearms pursuant to Section 12050 and the applicant's fingerprints and fee have
been previously forwarded to the Department of Justice, as provided by this section, the licensing
authority shall note the previous identification numbers and other data that would provide
positive identification in the files of the Department of Justice on the copy of any subsequent
license submitted to the department in conformance with Section 12053 and no additional
application form or fingerprints shall be required.

(c) If the license applicant has a license issued pursuant to Section 12050 and the applicant's
fingerprints have been previously forwarded to the Department of Justice, as provided in this
section, the licensing authority shall note the previous identification numbers and other data that
would provide positive identification in the files of the Department of Justice on the copy of any
subsequent license submitted to the department in conformance with Section 12053 and no
additional fingerprints shall be required.
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