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RULE 26.1 CERTIFICATION 
 

 Pursuant to Federal Rule of Appellate Procedure 26.1, amici make the 
following disclosure statement: 
 
1. Are the amici publicly held corporations or other publicly held 
entities? No, amici are individuals. 
 
2. Do the amici have any parent corporations? No. 
 
3. Is 10% or more of the stock of any amici owned by a publicly held 
corporation or other publicly held entity? No. 
 
4. Is there any other publicly held corporation or other publicly held 
entity that has a direct financial interest in the outcome of the 
litigation (Local Rule 26.1(b))? No publicly held corporation or other 
publicly held entity has a direct financial interest in the outcome of 
this litigation due to the participation of the amici.  
 
5. Does this case arise out of a bankruptcy proceeding? No. 
 
  /s________________ 
    David T. Hardy 
    Attorney for Amici 

 
 

RULE 29 CERTIFICATION 
 

Pursuant to Rule 29(a) of the Federal Rules of Appellate Procedure, amici 
received consent from all parties to file this brief. Pursuant to Rule 29(c)(5), 
counsel for amici state that no party’s counsel authored this brief in whole or in 
part, that the NRA Civil Rights Defense Fund gave financial assistance for the 
preparation of this brief, and that apart from this no other party, party’s counsel, 
or person other than amici, its members, or its counsel, contributed money 
intended to fund preparation of this brief.                    
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INTRODUCTION 
 
 Amici submit this brief in order to place, in full historical context, the 

authorities invoked in the Brief of Amici Legal Historians In support of Appellants 

and Reversal [hereinafter “Historians Supporting Reversal,” or HSR], which 

contends that carrying of arms outside the home was never meant to be 

constitutionally protected. 

 The signatories to HSR stress their credentials as professional historians.  

But it must be stressed that legal and constitutional history have, unfortunately, for 

decades been neglected fields by the historical profession and by history depart-

ments. In modern universities work in constitutional history is far more likely to be 

done in law schools than in history departments. And in those colleges and 

universities where constitutional history is being taught and written about in 

Colleges of Arts and Sciences it is at least as likely to be done by scholars trained 

in political science as history. A Ph.D. in history is good training for a potential 

scholar in constitutional history. It is by no means the only vehicle for developing 

an ability to do serious and important scholarship in the field.  Our understanding 

of the history of the Constitution and the development of constitutional jurisprud-

ence have been greatly enhanced by the works of scholars whose primary post-

graduate training has been in law or political science and not history. Michael Kent 

Curtis, whose post-graduate training consisted of a law degree at the University of 

Appeal: 12-1437      Doc: 80-1            Filed: 08/06/2012      Pg: 7 of 58



 2 

North Carolina, fundamentally recast the incorporation debate through his 

meticulous research into the history of the fourteenth amendment and the 

Reconstruction era.1 Akhil Amar, whose post-graduate work earned him the J.D. at 

Yale, has provided a history of the Bill of Rights that asks creative and important 

questions concerning the linkages between the Bill of Rights originally adopted in 

1791 and the Reconstruction Amendments, particularly the 14th adopted in 1868.2  

Mark Graber, who earned a law degree at Columbia University and a Ph.D. in 

Political Science at Yale, provided a compelling and disturbing look at the Dred 

Scott case.3  One does not necessarily have to agree with all of the points made in 

these studies or to argue that they are flawless, to recognize that these are 

important works in constitutional history written by serious scholars with post-

graduate training in fields other than history.  These works are only a very small 

part of the important work in constitutional and legal history that have been done 

scholars trained outside of history departments. 

 We also find perturbing the condescending tones with which the “Historians 

Supporting Reversal” treat those academics who differ with their point of view. It 

                                                
 1 Michael Kent Curtis, NO STATE SHALL ABRIDGE: THE FOURTEENTH 
AMENDMENT AND THE BILL OF RIGHTS (1986) 

 2 Akhil Reed Amar, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 
(1998) 

 3Mark A. Graber, DRED SCOTT AND THE PROBLEM OF CONSTITUTIONAL EVIL 
(2006) 
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is a tone that is disappointing and quite frankly unworthy of scholars of their 

stature. A particular target is Prof. Eugene Volokh, of UCLA School of Law, 

author of three textbooks and seventy law review articles, six of them cited by the 

United States Supreme Court. Volokh is dismissed as “a legal scholar, not a 

historian,” who presses “historical mythology” to present a “gun rights view of 

history.” HSR” Brief at 15.  More broadly, they warn that “reliance on legal 

scholars over historians can result in inaccurate historical conclusions – a 

“lawyer’s history,” rather than a historian’s,”  whereas those “amici offer a 

historian’s expert perspective…”  HSR Brief at 3. Historians should be above such 

condescension. 

 It appears that “lawyer’s history” and “law office history” are being  used 

(much like the term “judicial activism”) to identify “those who disagree with me.”  

The lead signatory of the HSR Brief has hurled that slur at a number of historians – 

even the late Leonard Levy, considered the dean of American constitutional 

history: “much of the later writings of Leonard Levy show that historians are just 

as tempted to write law office history as lawyers.”1 

 Nevermind that William and Mary’s Omohundro Institute of Early 

American History and Culture called Professor Levy “one of the greatest 

                                                
1 http://www.thefacultylounge.org/2012/03/cornell-guest-post-the-coming-fall-of-the-new-
originalism.html (second comment).  
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constitutional historians of the twentieth century,”2 that History News Network 

termed him “one  of the nation's leading constitutional historians”3 or that his 

ORIGINS OF THE FIFTH AMENDMENT won the Pulitzer Prize for history. He is a mere 

writer of “law office history,” because in his ORIGINS OF THE BILL OF RIGHTS 

(2001) he concluded that the Second Amendment was an individual, not militia, 

right. Id. at 133-49. 

Interests of the Amici 

 Robert J. Cottrol is Professor of Law, of History, and of Sociology at George 

Washinton University; he holds the Harold Paul Green Research Professorship in 

Law. He has a Ph.D. in American Studies from Yale, and a J.D. from Georgetown. 

Among his books are: THE AFRO-YANKEES: PROVIDENCE’S BLACK COMMUNITY IN 

THE ANTEBELLUM ERA (selected by Choice as an outstanding academic book for 

1983), and editor of GUN CONTROL AND THE CONSTITUTION: SOURCES AND 

EXPLORATIONS ON THE SECOND AMENDMENT (Book of the Month selection by the 

History Book Club), and BROWN V. BOARD OF EDUCATION: CASTE, CULTURE AND 

THE CONSTITUTION (2003), which won the Langum Project Prize for Historical 

Literature and was a book of the month selection of the History Book Club. 

                                                
2 http://oieahc.wm.edu/uncommon/124/levy.cfm. 
3 http://hnn.us/blogs/entries/29603.html. 
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 Professor Cottrol’s writings have been cited by the Supreme Court in 

McDonald v. Chicago, by Justice Thomas’ concurrence in Printz v. United States, 

521 U.S. 898 (1997), and by the Third, Fifth, Ninth, and D.C. Circuits. 

  Joyce Lee Malcolm holds a doctorate in history and is Professor of Law at 

George Mason University School of Law.  She is the author of seven books and 

numerous articles that have appeared in legal and historical journals and the 

popular press.  Her book, TO KEEP AND BEAR ARMS: THE ORIGINS OF AN ANGLO-

AMERICAN RIGHT, published by Harvard University Press, was cited three times by 

the Supreme Court majority in District of Columbia v. Heller and once by the 

plurality in McDonald v. Chicago.  GUNS AND VIOLENCE: THE ENGLISH 

EXPERIENCE, also published by Harvard University Press, tracks English laws on 

self-defense and firearms and their impact on crime in England. 

     Professor Malcolm is a Fellow of the British Royal Historical Society, and of 

Robinson College, Cambridge University, and was selected to spend a year at 

Princeton University as a fellow of the James Madison Program in American 

Ideals and Institutions. 

 Alan Charles Kors  earned his Ph.D. at Harvard and is the Henry Charles 

Lea Professor of History at the University of Pennsylvania. He specializes in 17th- 

and 18th-century European history.  He has published several books and many 

articles on early-modern history, articles on the history of liberal thought, and was 
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co-author of a work on academic freedom.  He was editor-in-chief of the 

ENCYCLOPEDIA OF THE ENLIGHTENMENT (4 volumes, Oxford University Press, 

2002). After Senate confirmation, he served for six years on the National Council 

for the Humanities, and he has received fellowships from the American Council for 

Learned Societies, the Smith-Richardson Foundation, and the Davis Center for 

Historical Studies at Princeton University .  

 In 2005, at the White House, he received the National Humanities Medal, for 

"his study of European intellectual thought and his dedication to the study of the 

humanities.” He has served on the Board of Governors of The Historical Society 

and on the Executive Committee of the American Society for Eighteenth-Century 

Studies. 

 Paul A. Rahe is Professor of History at Hillsdale College and is the author of 

numerous books, including REPUBLICS ANCIENT AND MODERN: CLASSICAL 

REPUBLICANISM AND THE AMERICAN REVOLUTION (1992), AGAINST THRONE AND 

ALTAR: MACHIAVELLI AND POLITICAL THEORY UNDER THE ENGLISH REPUBLIC 

(2008), and MONTESQUIEU AND THE LOGIC OF LIBERTY (2009). He received a 

Rhodes Scholarship, earned a B.A. from Oxford and a Ph.D. in History from Yale. 

 Richard E. Morgan is the William Nelson Cromwell Professor of 

Constitutional and International Law and Government at Bowdoin College, where 

he teaches constitutional law. He earned a Ph.D. from Columbia University, and 
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was awarded a Fellowship in Law and Government at the Harvard Law School. He 

has written a number of books, including THE POLITICS OF RELIGIOUS CONFLICT, 

THE SUPREME COURT AND RELIGION, DOMESTIC INTELLIGENCE: MONITORING 

DISSENT IN AMERICA, and DISABLING AMERICA: THE RIGHTS INDUSTRY IN OUR 

TIME. He has published essays in Commentary and served as Contributing Editor 

to the City Journal. He writes regularly on constitutional law for the Claremont 

Review of Books. 

 Ronald J. Pestritto is Graduate Dean and Professor of Politics at Hillsdale 

College, where he teaches political philosophy, American political thought, and 

American politics, and holds the Charles and Lucia Shipley Chair in the American 

Constitution.  He serves as a Senior Fellow of the College’s Kirby Center for 

Constitutional Studies and Citizenship.  He is also a Senior Fellow of the 

Claremont Institute for the Study of Statesmanship and Political Philosophy, and 

an Academic Fellow of the Foundation for Defense of Democracies.  He earned his 

Ph.D. at Claremont Graduate University. He has published seven books, including 

WOODROW WILSON AND THE ROOTS OF MODERN LIBERALISM, and AMERICAN 

PROGRESSIVISM. 

  David Raney is an associate professor of history at Hillsdale College. He 

received his Ph.D. in history from the University of Illinois.  His dissertation, 

guided by noted historian and biographer Robert W. Johannsen, explores the 
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activities of the United States Christian Commission, a benevolent association that 

operated during the American Civil War.  Dr. Raney’s fields in graduate school 

included Early America, the United States since 1815, and  Britain since 1688. 

 Jeremy Rabkin is a Professor of Law at George Mason University, where he 

teaches American constitutional history and international law. He received his 

Ph.D. in government from Harvard, and was a Professor of Government at Cornell 

for 24 years. He was recently reconfirmed by the Senate as a Director of the United 

States Institute of Peace. He is the author of four books, and recently edited JEAN 

BODIN’S SIX BOOKS OF THE REPUBLIC, which when published will be the first full 

English edition of that work since 1606. 

 Mickey Craig chairs Hilsdales’s Department of Politics, and holds the 

William and Berniece Grewcock chair in Politics. He earned a Ph.D. from 

Claremont. Professor Craig teaches courses in Political Philosophy and American 

Political Thought, and serves as a Fellow of the John M. Ashbrook Center in 

Ashland, Ohio. 

SUMMARY OF ARGUMENT 
 

 The HSR Brief contends that carrying of arms outside the home was never 

meant to be constitutionally protected. 

 That is an extraordinary contention. It runs in the face of the clearest 

evidence of intent, the face of the Second Amendment, which guarantees “the right 
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of the people to keep and bear arms….”  It would require this Court to overrule the 

Supreme Court, which has noted that “At the time of the founding, as now, to 

‘bear’ meant to ‘carry.’ . . . [T]he carrying of the weapon is for the purpose of 

‘offensive or defensive action.’” District of Columbia v. Heller, 554 U.S. 570, 584 

(2008). As we shall demonstrate, the position taken by the “Historians Supporting 

Reversal” brief is not supported by the historical authorities and events it invokes. 

ARGUMENT 
 

I. THE SCOPE OF THE RIGHT TO ARMS IN THE FRAMING ERA 
 

A. There Was Strong Support in the Framing Era(s) for a Right to 
Carry Arms off One’s Real Property. 

 
 Considerable support can be found for a right to bear/carry arms off one’s 

own property, both in the period of the framing of the Second Amendment, and in 

the period of the framing of the Fourteenth Amendment. 

  1. The Framing of the Second Amendment 
 
 The simplest indicator here is the language of the amendment itself, which 

refers to the right of the people to “keep and bear arms.” If the framing generation 

thought only in terms of possession in one’s house, they would have been content 

with guaranteeing the right of the people “to keep arms.” As the Supreme Court 

noted in Heller: 

 At the time of the founding, as now, “bear” meant to “carry.” When used 
with “arms,” however, the term has a meaning the refers to carrying for a 
particular purpose – confrontation…. From our review of found-era sources, 
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we conclude that this natural meaning was also the meaning that “bear arms” 
had in the 18th century. In numerous instances, “bear arms” was 
unambiguously used to refer to the carrying of weapons outside of an 
organized militia. Nine state constitutional provisions written in the 18th 
century or the first two decades of the 19th enshrined a right of citizens to 
“bear arms in defense of themselves and the state,” or “bear arms in defense 
of himself and the state. It is clear from those formulations that “bear arms” 
did not refer only to carrying a weapon in an organized military unit. 

 
554 U.S. at 584 (Authorities omitted). 

 It is noteworthy that earlier proposals for a right to arms guarantee dealt 

specifically with bearing arms – a right to keep them presumably being 

encompassed without mention within that guarantee.  Pennsylvania’s 1776 

Declaration of Rights will be discussed below: it guaranteed “That the people have 

a right to bear arms for the defence of themselves and the state….” The minority 

report of the Pennsylvania Federal ratifying convention called for a guarantee “the 

people have a right to bear arms for the defense of themselves and their own state, 

or the United States, or for the purpose of killing game….” J. MCMASTER & F. 

STONE, EDS., PENNSYLVANIA AND THE FEDERAL CONSTITUTION 422  (1888). 

  2. The Framing of the Fourteenth Amendment 
 
 There are even clearer indicia of intent in connection with the drafting and 

ratification of the Fourteenth Amendment. McDonald v. Chicago, 130 S.Ct. 3020 

(2010), recognized the importance of the Second Freedmen’s Bureau Act as an 

antecedent to that Amendment, 130 S.Ct. at 3041, and that Act guaranteed equality 

of legal rights, “including the constitutional right to bear arms….” 14 Stat. at 176. 
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The New York Times likely invoked that Act when it cited the case of “discharged 

United States colored soldiers, who had been arrested for carrying arms in 

violation of State laws, although a law of Congress allows them to do so.” New 

York Times, Oct. 26, 1868.  An article in the Chicago Tribune, December 26, 1866, 

reported that under South Carolina statutes, “The whites have monopolized all the 

rights of citizenship, of owning or leasing land, bearing arms for self-defense….” 

Id. at 2. See also McDonald v. Chicago, 130 S.Ct. at 3041 (citing Sen. Pomeroy’s 

reference to “the right to bear arms for defense of himself and family and his 

homestead.”). 

 Justice Thomas’ concurrence documented additional references to the 

Fourteenth Amendment as protecting a right to “bear arms,”4 to the Slave Codes 

and Black Codes that took “vicious aim at the rights of free blacks and slaves to 

speak or to keep and bear arms for their defense,” 130 S.Ct. at 3081, and to 

references to the “right to own and carry fire arms.” Id. at 3082-83. 

B. The Contention that there Was No Framing-Era Support for a 
Right to Bear Arms Off One’s Property Is Untenable. 

 
 HSR’s argument here is weak at best. There were several Framing era events 

which are relevant to interpreting the American right to arms. Historians 

Supporting Reversal examine only the two events that can be made to appear to 

                                                
4 130 S.Ct. at 3075 (Congressional statement that the Amendment would guarantee to a freedman 
“a defined status ... a right to defend himself and his wife and children; a right to bear arms”” 
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offer support for their desired conclusion. One of the two is a proposal that was 

never adopted, and the second involves taking a statement out of its historical 

context. We will deal with the major relevant events in chronological order. 

 1. Jefferson’s Proposal for a Virginia Constitution, and His   
  Proposed Punishment for Poaching. 
 
 As Historians Supporting Reversal agree, Thomas Jefferson’s proposal was 

passed over in favor of one drafted by George Mason. HSR Brief at 5. What we 

really know of Jefferson’s thinking is simply this: 

 •  His first draft read "No freeman shall ever be debarred the use of arms." 1 

JULIAN P. BOYD, ET AL., THE PAPERS OF THOMAS JEFFERSON 344 (1950). 

 •  His second and third drafts read: "No freeman shall be debarred the use of 

arms [within his own lands or tenements]." Id. at 353, 363. 

 Jefferson left nothing to describe the significance of the brackets. As we 

shall see, like many a member of the gentry, he was concerned about poaching and 

trespassing. But we have no way to tell whether the brackets reflect that he was 

debating the inclusion of the bracketed language, or was holding it out to readers of 

his proposal as an option to be taken or passed over, or whether he had some other 

purpose. Julian Boyd, editor of his papers, describes it as “Jefferson used brackets 

to indicate that the contents thereof were optional or open to question.”   Id. at 347. 

 Historians Supporting Reversal next discusses some legislation which 

Jefferson drafted, describing it in these terms: 
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 Elsewhere Jefferson evidenced his view that firearms rights did not extend 
beyond one’s property. In a bill he wrote to deal with poaching, Jefferson 
included a provision restricting the ability to travel armed with a musket 
outside of the context of militia activity. The proposed law penalized any 
individual who “bear[s] a gun out of his enclosed ground, unless whilst 
performing military duty.” 

 
HSR Brief at 6.This seriously mischaracterizes the bill, which emphatically did not 

“penalize any individual who ‘bear[s] a gun….” The bill prescribed a closed 

hunting season for deer (with exceptions for, inter alia, deer found within enclosed 

lamd). It prescribed as a penalty for convicted poachers: 

 Whoever shall offend against this act shall forfeit and pay, for every deer by 
him unlawfully killed, twenty shillings … and moreover shall be bound to 
their good behavior; and if, within twelve months after the date of the 
recognizance, he shall bear a gun out of his enclosed ground, unless whilst 
performing military duty, it shall be deemed a breach of the recognizance…. 

 
2 JULIAN P. BOYD, ET AL., THE PAPERS OF THOMAS JEFFERSON 443-44 (1950) [copy 

attached as App. 3-4]. This was not a definition of a citizen’s right to bear arms; it 

was a punishment, a manner of early condition of probation. It did not apply on the 

defendant’s enclosed land precisely because the deer season it was meant to 

enforce did not apply there, either. If anything, it is noteworthy because it uses 

“bear arms” in the context of non-military use, specifically hunting. 

 2. The Pennsylvania Declaration of Rights of 1776. 
 
 While Jefferson’s proposal for a constitution did not meet with success, a 

few months later Pennsylvania adopted a declaration of rights that guaranteed: 
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 That the people have a right to bear arms for the defence of themselves and 
the state; and as standing armies in the time of peace are dangerous to 
liberty, they ought not to be kept up; And that the military should be kept 
under strict subordination to, and governed by, the civil power. 

 
Pennsylvania Declaration of Rights §13 (1776). The Pennsylvania formulation was 

an early but direct ancestor of the Second Amendment, recognizing a “right of the 

people” to “bear arms,” and for self-defense. The Historians Supporting Reversal 

Brief does not mention it. 

 3. The Massachusetts Declaration of Rights of 1780. 
 
 The Massachusetts Declaration of Rights recognized that “The People have 

a right to keep and bear arms for the common defense.” Massachusetts Declaration 

of Rights, §17 (1780). These words reflect two additions to the Pennsylvania 

model. First, “bear” was expanded to “keep and bear,” a measure which would be 

retained in the Second Amendment. Second, “for the common defense” was added; 

it bears mention that the first U.S. Senate rejected a similar addition to the Second 

Amendment.5 

 The Historians Supporting Reversal brief treats the Massachusetts 

experience as “Massachusetts: No Right To Travel Armed Recognized.” This 

seems remarkable, since the Massachusetts Constitution expressly recognized a 

                                                
5 “On motion to amend article the fifth, by inserting these words: ‘for the common defense’ next 
to the words ‘to bear arms’: it passed in the negative.” JOURNAL OF THE FIRST SESSION OF THE 
SENATE 77 (1820).  The HSR brief also attempts to construe “keep” as a militia-related, or even 
militia-limited, term, contra both to common usage and to Heller.  At that, it must concede that 
militia dragoons and cavalry carried pistols. HSR Brief at 7. 
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right to “bear arms.” The sole evidence cited for this contention is that the town of 

Williamburgh  objected to the “common defense” provision, allegedly “proposed” 

an “alternative,” and the alternative supposedly sought to protect the keeping of 

(emphasis original in HSR Brief) “Arms in our houses.” HSR brief, at 8. 

 None of these conclusions can be justified. Let us place the Williamsburgh 

document in context, italicizing the portions omitted in the HSR brief: 

 Upon reading the 17th Article in the Bill of Rights. Voted that these words 
their Own be inserted which makes it read thus; that the people have a right 
to keep and bear arms for their Own and the Common defense. 

 Voted Nemine Contradic. Our reasons gentlemen for making this Addition 
are these. 

  
 1st. that we esteem it an essential privilege to keep Arms in our houses for 

Our Own Defense and while we Continue honest and Lawfull Subjects of 
Government we Ought Never to be deprived of them. 

 
 Reas. 2 That the legislature in some future period may Confine all the fire 

Arms to some publick magazine and thereby deprive the people of the benefit 
of the use of them. 

 
OSCAR & MARY HANDLIN, EDS., POPULAR SOURCES OF POLITICAL AUTHORITY 624 

(1966). [Copy attached as App. 6] Placed in context, several things become 

apparent: 

• First, the language cited in the HSR brief is not the proposed 

alteration, which had been a change to “for our own as well as the 

common defense.” It is instead an argument supporting that alteration. 
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• Second, the reference to keeping arms “in our houses” is not 

expressed as a limitation; rather it is part of an explanation. The town 

is concerned that if the right to arms is “for the common defense,” the 

government could require all arms to be stored in government 

arsenals, whereas the people should be able to keep them in their 

homes. The town of Northampton expressed the same concern 

regarding “for the common defense,” and advanced a similar 

proposal, seeking “the people have a right to keep and bear arms as 

well for their own as the common defense.” Id. at 574. [Copy attached 

as App. 7]. 

 Placed in context, the Williamsburgh objection undercuts rather than 

supports the HSR Brief’s thesis. The Williamsburgh residents were arguing for a 

right to keep and, NB, to “bear” arms for “our own defense” as well as for the 

common defense. The mention of houses comes in the context of the right to keep 

arms, rather than to bear them, and is a counterpoint to their concern that the 

legislature might require arms to be stored in its arsenals. It takes extreme editing 

to convert this into a “limited formulation of the right.” HSR Brief at 8. 
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II. THE HISTORIANS SUPPORTING REVERSAL BRIEF 
MISCHARACTERIZES THE RIGHT TO BEAR ARMS IN 19TH 
CENTURY CASE LAW. 

  
 The HSR brief suggests that Prof. Eugene Volokh’s view that pre-Civil War 

case law treated open carrying of firearms as constitutionally protected is mere 

“historical mythology.” HSR brief at 15.  It cites State v. Buzzard, 4 Ark. 18 (1842) 

as “the orthodox view” and Bliss v. Commonwealth, 12 Ky. 90 (1822) as the 

“outlier,” when in fact both cases were outliers; Buzzard just happens to be the 

outlier that HSR prefer. 

 Bliss held that a concealed weapons ban was unconstitutional since any 

restriction or limitation upon the right to bear arms was impermissible. It generated 

no additional case law and was eventually overridden by a constitutional 

amendment. 

 Buzzard construed a State constitution that guaranteed a right to arms “for 

the common defense.” See ARK. CONST.. of 1836, art. II, § 21, as applied to a 

concealed weapons ban. The court’s three judges gave three opinions seriatim, of 

which two hold that the right is guaranteed to the militia, albeit using the 

traditional definition of the militia as virtually all male citizens, and the third sees 

the right to arms as including personal defense.6 It is not surprising that so 

                                                
6  One of the better treatments of Buzzard is as yet unpublished. See Robert Leider, Our 
Nonoriginalist Right To Bear Arms, online at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2084805. 
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fractured an opinion generated almost no case law; after Heller and  McDonald 

rejected its reasoning, it is unlikely to do so in the future, either. 

 So what was the “orthodox” antebellum position? It is as Prof. Volokh 

describes: bans on concealed carry are permissible, because open carry (if 

anything, a preferred method for the law-abiding) remain unrestricted. Typical of 

this approach are: 

  State v. Chandler, 5 La. Ann. 489, 52 Am. Dec. 599 (1850), which 

upheld Louisiana’s ban on concealed carry, noting that a requirement to 

carry openly “interferes with no man's right to carry arms (to use its 

words) 'in full open view,' which places men upon an equality. This is a 

right guaranteed by the Constitution of the United States ...." 

  State v. Reid, 1 Ala. 612 (1840), which uphold Alabama’s ban on 

concealed carry, but added “the legislature cannot inhibit the citizen from 

bearing arms openly, because it authorizes him to bear them for the purpose 

                                                                                                                                                       
“Treating Buzzard as a collective rights decision overreads the opinions, in my view. Both 
majority opinions treat “militia” as synonymous with the “able-bodied free white men”; neither 
suggests that the right to bear arms is limited to only those citizens who are currently enrolled in 
highly regulated, constantly drilling militia units (i.e., “select militia”). Indeed, Justice Dickerson 
says that the “militia” is “necessarily composed of the people”; unlike the collective rights view, 
he does not suggest that the “militia” includes only that subset of people whom the government 
chooses to enroll for military service. And Justice Dickerson’s opinion does reject the “states’ 
rights” theory of the Second Amendment, when he writes, “It is not contended that the General 
Assembly of this State could interfere with any regulations made by Congress, as to the 
organizing, arming, or disciplining the militia, or in the manner in which that militia are either to 
keep or bear their arms.” Justice Lacy, in dissent, takes a libertarian view of the right to bear 
arms: he recognizes only the power of the state to regulate the dangerous use of weapons.” 
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of defending himself and the state, and it is only when carried openly that 

they can be effectively used for defense." 

  Nunn v. State, 1 Ga. 243 (1846), which did deal with a handgun ban, 

of all but the larger handguns, and held it violated the Second Amendment:7 

“The right of the whole people, old and young, men, women, and boys, and 

not militia only, to keep and bear arms of every description, and not merely 

such as are used by the militia, shall not be infringed…” The Nunn court 

concluded: “so far as the act of 1837 seeks to suppress the practice of 

carrying certain weapons secretly, that it is valid, inasmuch as it does not 

deprive the citizen of his natural right of self-defence, or of his 

constitutional right to keep and bear arms. But that so much of it, as contains 

a prohibition against bearing arms openly, is in conflict with the 

Constitution, and void....” 

 It is noteworthy that Nunn and Chandler were cited with approval in Heller, 

554 U.S. at 586 n. 9. 

 To be sure, there was another view, a decided minority in the antebellum 

period, but a current of the mainstream in the later 19th century. This originated 

with Aymette v. State, 21 Tenn. (2 Humph.) 154 (1840), which held that the arms 

                                                
7 Georgia then had no State right to arms provision. It may be more exact to say that Nunn 
treated the Second Amendment as guaranteeing, rather than creating, a right, and reasoned that 
the underlying, unwritten, right was equally applicable to a State. 
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protected by the “bear arms” clause were those “usually employed in civilized 

warfare,” 21 Tenn. at 156-67, “bear” being seen as having military connotations, 

which allowed bans on carrying daggers, bowie knives, and other nonmilitary 

arms. (Aymette’s holding was largely nullified by Andrews v. State, 50 Tenn. 141 

(1871), which expansively read the broader right to “keep” arms to cover most 

forms of carrying). See generally Glenn Harlan Reynolds, A Critical Guide to the 

Second Amendment, 52 TENN. L. REV. 461, 500-504 (1995). Andrews was likewise 

cited with approval in Heller, while the Supreme Court described Aymette as “an 

odd reading of the right,” which is not “the one we adopt.” 554 U.S. at 613. 

 This approach was popular over the period 1870-1900; we need not devote 

much space to it since (1) it largely faded out in the 20th century and (2) the 

approach is inconsistent with the teachings of Heller and its focus upon individual 

self-defense rather than militia functions. 

 The brief of Historians Supporting Reversal then undertakes to explore arms 

restrictions in the 19th century Northeast and West, a subject which it suggests has 

been hitherto neglected. What follows is a remarkable display of historical sleight 

of hand. 

• In these regions, this Court is told, “the model of regulation that emerged 

and gained widespread acceptance allowed for banning the open and 

concealed carry for handguns and other weapons, as long as one allowed an 
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exception for cases in which an individual had a reasonable fear of 

violence.” HSR Brief at 19-20. 

• An 1836 Massachusetts statute is cited, followed by a “grand jury charge 

that drew praise in the contemporary press.” The grand jury charge stated 

“In our own Commonwealth, no person may go armed with a dirk, dagger, 

sword pistol or other offenses weapon, without reasonable cause to 

apprehend an assault or violence….” HSR Brief at 20. 

• The brief argues that “According to this view, the state may ban all carrying 

of firearms so long as it acknowledged a legal exception where there was a 

clear and tangible danger….” HSR Brief at 21. 

• The HSR brief then lists a number of States which adopted similar statutes. 

Each statute is quoted as to what action it seemingly forbids, while omitting 

the context. HSR Brief at 21-22 & n. 38. 

 The Massachusetts statute and samples of other enactments are attached as 

App. 18-23. The reason we term this portion of the HSR brief “sleight of hand” is 

readily apparent. None of the laws ban or limit the peaceful carrying of 

weapons. These are “surety to keep the peace” statutes. If a person carries the 

listed weapons and gives another citizen “reasonable cause to fear an injury, or 

breach of the peace,” that citizen may require him post a bond that he will keep the 

peace for six months. The statute does not restrict any person unless he creates a 
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reasonable fear of harm to others. Even if a person does create such a fear, he need 

not stop carrying arms, he need only avoid creating a breach of the peace. 

 Arms carrying was nearly universal in early America. See CLAYTON E. 

CRAMER, ARMED AMERICA 201-35(2006). One amusing illustration of this comes 

from an 1858 article regarding San Francisco. There, theater-goers were expected 

to “check” their weapons. “If any man declared that he had no weapon, the 

statement was so incredible that he had to submit to be searched….”8 

III.  THE HISTORICAL REALITIES OF ARMS-BEARING. 
 

A. Alleged Prohibitions on Bearing Arms While Traveling to Militia 
Musters. 

 
 The Historians in Support of Reversal brief asserts that 
 
 However, while Judge Niemeyer extrapolated a right to carry firearms from 

an unquestioned historical assumption about the way the militia functioned, 
in fact, states regulated the exercise of this right in a robust manner, 
including prohibiting militiamen from traveling with an armed weapon to 
muster or parade. These types of regulations were an uncontroversial 
exercise of the state’s police powers. 

 
HSR Brief at 9. It cites the militia statutes of New Jersey and of New Hampshire. 

An examination of those statutes shows, however, that they do not restrict traveling 

to the muster with a loaded (we assume this is the meaning of “armed) firearm. 

Rather, they regulate how militia function upon arriving at the muster, presumably 

                                                
8 2 Hutchins’ Illustrated California Magazine 171-72 (1858). Online at 
http://books.google.com/books?pg=PA171&dq=Bowie+knife&ei=FJkdT4SBCOnPiAKP8JGwC
A&id=Y2cdAQAAIAAJ#v=onepage&q=Bowie%20knife&f=false 
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as a safety measure. See App. 8-11. New Jersey forbade the loading of a firearm at 

muster, or its discharge within a mile of muster, except upon officers’ orders. More 

narrowly, New Hampshire forbade soldiers and noncoms to appear on parade with 

a loaded gun. Both are safety precautions while at muster, not restrictions on how 

one travels to the muster. 

 B. Militia Arms as Exempt from Civil Execution. 
 
 HSR’s Brief then notes that militia firearms were frequently exempt from 

civil execution. This a matter of common sense. Militia laws generally ordered 

those subject to militia duty to own a firearm. See, e.g., Militia Act of 1792, 1 Stat. 

424.  Failure to produce it at muster was a court-martial offense. CLAYTON E. 

CRAMER, ARMED AMERICA 171 (2006) (Georgia “Militiamen could be fined five 

shillings for failure to be armed at a general muster, or two shillings, six pence at 

an ordinary muster.”) Allowing a creditor to seize a militiaman’s militia arm, and 

render him subject to court-martial, would make little sense. 

C. The Statute of Northampton and “Dangerous and Unusual 
Weapons.” 

 
 The HSR brief then discusses the 1328 Statute of Northampton, which 

generally forbade subjects to 

 come before the King’s Justices, or others of the King’s Ministers doing 
their office, with force and arms, nor bring no force in affray of the peace, 
nor to go nor ride armed by day nor by night, in Fairs, Markets, nor in the 
presence of the Justices or other Ministers, nor in no part elsewhere…. 
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2 Edw. III c. 3. “In no part elsewhere” could not have been literally applied. 

Tournaments were a major sport for the nobility, and archery with the deadly 

longbow virtually the sport for commoners. Indeed, statutes and proclamations 

commanded longbow practice, and forbade other sports, so as to leave commoners 

with no other amusement. A 1511 statute, for example, commanded most men 

under the age of 40 to “use and exercise shooting in longbows,” and to train their 

sons in such shooting beginning at age 7. It added “that all Statutes heretofore 

made against them that use unlawful games be put into execution and punishment.” 

An Act concerning shooting in Longe Bowes, 3 Hen. VIII c. 3.9 A later statute 

extended the maximum age to 60, and specifically outlawed the games of 

“bowlinge, Coytinge, Cloyshe, Cayles, half bowle, Tennys, Dysing Table or 

Cardinge.” An Acte for Maytenance of Artyllares and debarringe of unlawful 

Games, 33 Hen. VIII c. 9 (1541). 

 With archery the only allowable outdoor sport, a significant part of the 

English population (down to seven year olds!) must have spent its spare time 

traveling while armed. In the colonies, literal application would have been 

impossible, since colonial governments often commanded that their citizens travel 

armed. 1632 Virginia statutes, for example, commanded that Noe man shall goe or 

send abroade without a sufficient party well armed,” and “Noe man shall goe to 

                                                
9 Spelling largely modernized. 
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work in the grounds without their armes, and centinell upon them.” 1 HENING’S 

VIRGINIA STATUTES  AT LARGE 173. A 1639 Newport law was more specific: “noe 

man shall go two miles from the Towne unarmed, eyther with Gunn or Sword; and 

none shall come to any public Meeting without his weapon.” JOYCE LEE 

MALCOLM, TO KEEP AND BEAR ARMS; THE ORIGINS OF AN ANGLO-AMERICAN 

RIGHT 139 (1994).10 

 It may be significant that the first recorded enforcement of the Statute of 

Northamption came three centuries after its enactment, when James II tried to use 

against a rather quarrelsome gadfly named Sir John Knight,11 for having walked 

the streets while armed and having brought guns into a church. This resulted in two 

rulings from King’s Bench. In the first the Chief Justice noted “tho’ this statute be 

almost gone in desuetudinem, yet where the crime shall appear to be malo animo, 

it will come within the Act (tho’ now there by a general connivance to gentlemen 

to ride armed for their security….”12 Knight was acquitted, the Chief Justice 

                                                
10 The relevance of the Statute of Northampton to the American right to arms is doubtful. See 
Simpson v. State, 13 Tenn. 356, 359-60 (1833) (“But suppose it to be assumed on any ground, 
that our ancestors adopted and brought over with them this English statute, or portion of the 
common law, our constitution has completely abrogated it; it says, "that the freemen of this state 
have a right to keep and to bear arms for their common defence." Article 11, sec. 26. It is 
submitted, that this clause of our constitution fully meets and opposes the passage or clause in 
Hawkins, of "a man's arming himself with dangerous and unusual weapons….’” 
 
11 As distinct from Mr. John Knight, his cousin, whom he caused to be imprisoned. Sir John did 
not play well with others. 
 
12 Rex v. Sir John Knight, 90 Eng. Rep. 330 (1686). 
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having ruled that intent to terrify was required: “the meaning of the statute of 2 

Edw. 3, c. 3, was to punish people who go armed to terrify the King's subjects.”13 

[Copies attached as App. 12-13]. 

 Several things are noteworthy about these rulings: 

1. King’s Bench notes the statute was “almost gone” in desuetude;14 

enforcement, if it ever existed, must have ceased long before 1686. 

2. It notes a “general connivance” (the word then retaining its original 

Latin meaning, to wink at) for gentlemen riding armed, reinforcing the 

idea that the statute is hopelessly out of date in the late 17th century. 

3.  It construed the statute to require an intent to terrify. This seems a 

commonsense restriction. By 1686, a sword was part of every well-

dressed gentleman’s suit, and without such a limitation a large part of 

the population, commoners as well as nobles, would have been in 

continual violation. 

 The ruling in Knight’s Case was invoked in HAWKINS’ PLEAS OF THE 

CROWN to explain the Statute of Northampton. Hawkins first points out that while 

mere words cannot constitute the crime of affray, “there may be an affray where 

there is no actual violence, as when a man arms himself with dangerous and 
                                                
13 Sir John Knight’s Case, 87 Eng. Rep., 75 (K.B. 1686). 
 
14 Desuetude was a civil law concept, its core being that a statute might “fade away,” because of 
long continued nonenforcement. The term is “applied to obsolete practices and statutes.” 
BLACK’S LAW DICTIONARY 449 (6th ed. 1990). 
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unusual weapons, in such a manner as well naturally cause a terror to the 

people….” 1 WILLIAM HAWKINS, A TREATISE ON THE PLEAS OF THE CROWN 488 

(8th ed. 1824) [Copy attached as App. 16]. He then notes that one cannot “excuse 

the wearing of such armor in public, by alleging that such a one threatened him….” 

Id. at 489. He then observes, 

 Fifthly, That no wearing of arms is within the meaning of this statute, unless 
it be accompanied with such circumstances as are apt to terrify the people; 
from whence it seems clearly to follow, that persons of quality are in no 
danger of offending against this statute by wearing common weapons, or 
having their usual number of attendants with them for their ornament or 
defence…. And from the same ground it also follows, that person armed 
with privy coats of mail, to the intent to defend themselves against their 
adversaries, are not within the meaning of the statute, because they do 
nothing in terrorem populi. 

 
Id; App. 17. Hawkins’ work repeatedly notes that terrifying the people is a 

required element of the offense, and notes by way of assurance that this protects 

“persons of quality” (a much broader term than the nobility)15 who carry common 

weapons. 

 

CONCLUSION 

 The Supreme Court in Heller accepted that the carrying or bearing of arms 

                                                
15 George Washington’s Book of Etiquette uses “person of quality” as distinct from the vulgar. 
“Associate yourself with Men of good Quality if you Esteem your own Reputation,” “Speak not 
in an unknown Tongue in Company but in your own Language and that as those of Quality do 
and not as the Vulgar,” “If a Person of Quality comes in while your Conversing it's handsome to 
Repeat what was said before.”  See http://www.pbs.org/georgewashington/milestones/index3.html 
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was constitutionally protected. The very face of the Second Amendment – “keep 

and bear arms” – makes this apparent. As Heller ably documents, the bearing or 

carrying of arms was recognized as constitutionally protected in the early 

Republic, and was valued by the framing generations of Americans. The 

authorities and events cited by the brief of the Historians Supporting Reversal, 

when placed in their true context, do not argue otherwise. Early 19th century case 

law allowed regulation of concealed carry, but only because open carry was 

unregulated, so that the regulations affected only one manner of carry for self-

defense. Thomas Jefferson did not propose to outlaw carrying of firearms off one’s 

own land; he proposed that only as a penalty for convicted poachers. State law did 

not regulate carrying loaded firearms while traveling to a militia muster, but only 

while at the muster. The State laws cited as supposedly forbidding carry of 

firearms do nothing of the sort, and only allow a person reasonably fearing attack 

to require the carrier to post a peace bond. Amici believe that both Heller and a fair 

reading of history support affirmance. 

  Respectfully submitted this 6th day of August, 2012 

  s/__________________ 
    David T. Hardy 
    Counsel for the Amici 
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