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THIRD DIVISION

August 19, 2009
No. 1-08-1202
MATTHEW D. WILSON, TROY EDHLUND, Appeal from the Circuit Court
and JOSEPH MESSINEO, of Cook County, Hlinois.

Plaintiffs-Appellants,
No. 07 CH 4848

- Honorable Mary K. Rochford,
Judge Presiding.

)

)

)

)

)

)

: )

COOK COUNTY, a public body and coiporate, )
TODD STROGER, Board President, in his official )
capacity, and its Board of Commissioners in their )
official capacities, namely: EARLEAN COLLINS, )
ROBERT STEELE, JERRY BUTLER, WILLIAM )
M. BEAVERS, DEBORAH SIMS, JOAN )
PATRICIA MURPHY, JOSEPH MARIO )
MORENO, ROBERT MALDONADO, PETER N. )
SILVESTRI, MIKE QUIGLEY, JOHN P. )
DALEY, FOREST CLAYPOOL, LARRY )
SUFFREDIN, GREGG GOSLIN, TIMOTHY O. )
SCHNEIDER, ANTHONY J. PERAICA, . )
ELIZABETH ANN DOODY GORMAN, and )
THOMAS DART, Sheriff of Cook County, in his )
official capacity, )
)

)

Defendants-Appellees.

PRESIDING JUSTICE MURPHY delivered the opinian of the court:
This appeal arises from. the-dismissal of plaintiffs’, Matthew D. Wilson, Troy Edhlund,

‘and Joseph Messineo’s, ame;ided complaint seeking declaratory judgment and injunctive relief
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‘No. 1-08-1202

against defendants, Cook County, the Cook County commissioners, and Cook County Sheriff
Tom Dart. Specifically, plaintiffs sought a declaration that the Blair Holt Assault Weapons Ban
(Cook County Ordinance No. 06-0-50 (November 14, 2006), amending Cook County Code of
Ordinances §54-211 et seq (eff. January 1, 1994)) (Ordinance) was unconstitutional. On April
29, 2008, the trial court dismissed the plaintiffs’ first amended complaint pursuant to section 2-
615 of the Code of Civil Procedure. 735 ILCS 5/2-615 (West 2006). The trial court found .that:
(1) the Ordinance ‘is not unoonsﬁmtionally vague or overbroad; (2) plaintiﬁ's did not state a cause
of action for violation of the due process and equal protecﬁon clauses; (3) the Ordinance did not
violate article I, section 22 of the Illinois Constitution (II.. Const. 1970, art. I, §22) or the second
amendment of the United état@s Constitution (U.S. Const., amend. II); and the county i)roperly
exercised its police powers in enacting the Ordinance.

Plamtiffs timely filed this appeal and arranged their arguments into Seven issues.
Plaintiffs’ first two argumeﬂts mvolve the application of the United States Supreme Court’s
holding in District of Columbia v. Heller, U.S. 171 L. Ed. 2d 637, 128 S. Ct. 2783 (2008).
Plaintiffs argue that Heller virtually overruled authority reﬁed on by the trial court. Plaintiffs
contend that their facial challenge to the Ordinance on due process and equal protection grounds
was sufficient to withstand defendants’ motion to dismiss. Plaintitfs also argue that the Heller
Court found that the second amendment provides a fundamental right to bear arms. They
contend that this right must be incorporated into the fourteenth amendment and applied to the
states. For the following reasons, we affirm the trial court’s dismissal of plajntiﬁ?s’ complaint.

L. BACKGROUND
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No. 1-08-1202

The Ordinance was originally enacted in 1993 by the Cook County Board of
Commissioners (Commissioners) as the Cook County Deadly Weapons Dealer Control
Ordinance to ban certain assault weapons and assault ammunition. Cook County Ordinance No.
93-0-37 (eff. January 1, 1994). In the prefatory clauses, the Commissioners cited to the public
héalth, safety; and welfare concerns caused by both assault weapons and guns in general. The
Ordinance set forth several supporti_ng facts, including: 1,000 of the 4,500 trainﬁa cases.handled
by Cook County Hospital that year were due to gunshot wounds; there were more federally
licensed gun dealers in Cook County than gas stations; an estimated 1 in 20 high 'school students
had carried a gun in the prior month; and assault weapons are 20 times more likely to be used in
the commission of a crime than other kinds of weapons. In addition, the Comm-issioners stated
that there was no legitimate sporting purpose for the military-style assault weapons used on the
streets. |

Prior to its effective date, the Ordinance was amended to remove the prohibitions on the
sale, transfer, acquisition, or possession of assault ammunition. Cook County Ordinance No. 93-
0-46 (amended November 16, 1993). The Ordinance prohibited the sale, transfer, acquisition,
ownership, or possession of assault weapons, defined as 1 of a list of 60 types or models of high
capacity, rapid-fire rifles or pistols. The Ordinance required any owners of the defined assault
weapons to remove them from Cook County or modify or surrender them to the Cook County
sheriff within 14 days of the enactment. Failure to comply with the Ordinance would result in
criminal penalty including a fine and possible imprisonment.

The Ordinance was amended again in 1999 to modify sections not at issue in this appeal.
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Cook County‘Ordinance No. 99-0-27 (émended quember 23, 1999). On November 14, 2006,
the Ordinance was amended to apply to both assault weapons and large capacity magazint_:s and
expand the list of banned weapons and deﬁnitiqn of those weapons. In gddiﬁop, the Vtinie period
for removal, surrender, or rendering inoperable was expanded from 14 to 90 days. Cook County
Ordinance No. 06—6—50 (amended November 14, 2006).

The 2006 Ordinance also included additional prefatory language tb support the ban,
stating that it was necessary in order to protect the public Welfafe by reducing violent crime and
the huge costs associated with those crimes. The Comi_nissioners indicated that the revisioﬁs
were based not only on the prolific black-market sales of weapons, but those by licensed dealers.
The Commiss.ioners cited undercover investigations and studies conducted by Cook County, the
City of Chicago, the Cook County State’s Attorney’s Office, and the Bureau of Alcohol, Tobacco
and Firearms, which indicated that weapons utilized in the commission of crimes are traced to
licensed gun dealerships. The Ordinance was also amended in 2007 to change the name to the
Blair Holt Assault Weapons Ban. Cook County Ordinance No. 07-0-36 (adopted June 19,
2007).

As for the specific provisions, section 54-211 of the Ordinance provides definitions of
assault weapon, detachable magazine, large capacity magazine, muzzle brake and muzile §
compensator. Cook County Code of Ordinances §54-211 (eif. January 1, 1994). The deﬂnition
of “assault weapon” contains six subcategories that provide physical characteristics of
semiautomatic rifles, pistols and shotguns, as well as conversion kits that are banned as assault

weapons. Cook County Code of Ordjnances §§54—21 1(1) through (6) (eff. January 1, 1994).
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The seventh subcategory contains a nonexhaustive Tist of banned rifles, i)istols and shotguns, and
oopiés or duplicates of these models. Cook County Code of Ordinances §54-21 1(7) (eff. January
1, 1994).

Plaintiffs filed the instant cause of action as law-abiding residents of Cook County. Each
plaintiff indicated that he had never been convicted of a crime, had a properly issued firearm
owger’s identification card, and legally purchased guns that were subject to the Ordinance’s ban.
Plaintiffs indicated the guns were owned as part of collections, for self-defense, or for |
recreational purposes. This appeal followed the trial court’s dismissal of plaintiffs’ complaint
pursuant to section 2-615 of the Code of Civil Procedure.

4 IL ANALYSIS

A motion to dismiss under section 2-615 of the Code of Civil Procedure challenges the
legal sufficiency of a complaint based on facial defects of the complaint. Borowiec v. Gateway
2000, Inc., 209 111. 2d 376, 413 (2004). This court conducts a de novo review of a>trial court’s
ruling on the sufficiency of a motion to dis;lﬁss. U.S. Bank National Ass'n v. Clark, 216 111. 2d
334, 342 (2005). While allegations in the complaint are viewed in a light most favorable to the
plaintiff, the decision to dismiss a case may be affirmed on any basis contained within the record.
Gallagher Corp. v. Russ, 309 Ili. App. 3d 192, 196 (1999)‘ We begin with a discussion of fhe
holding in Heller and then address plaintiffs’ arguments in turn. |

A. District of Columbia v. Heller
The second amendment provides: “A well regulated Militia, being necessary to the

security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”
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U.S. Const., amend.IE. Tn Heller, the Supreme Court considered the District of Columbia’s
handgun ban that “totally bans handgun posséssion in the'home.” Heller, US.at_, 171 L.
Ed. 2d at 679, 128 S. Ct. at 2817. The ban required that any lawful firearm in the home be either
dissembled or rendered inoperable by a trigger lock. Heller, U.S.at _, 171 L. Ed. 2d at 679,
128 S. Ct. at 2817. Both the majority and the Qissent embarked on extensive reviews of the
history and meaning of the second amendment in coming to opposite conclusions regarding the
original meaning and understanding of the amendment: |
Fof our purposes, only the conclusions of the majority’s original-meaning originalist
review are important. First, the majority found that the original understanding of the amendment
<was grounded in the belief that the right to bear arms ensure& not only that a militia could easily
be formed if needed, but inherently that it provided protection from tyranny. Heller, __US.at_,
171 L. Ed. 2d at 661-62, 128 S. Ct. at 2801-02. The méjority concluded that it was also
popularly understood as an individual right to self—defénse— -unconnected to militia service- -
particularly to the defense of one’s home and hearth. Heller, _U.S.at_, 171 L. Ed. 2d at 662- -
73, 128 S. Ct. at 2802-12.

Looking to precedents covering the second amendment, the Court concluded that its

holding that an individual right to self-defense was not foreclosed. In United States v.

Cruikshank, 92 U.S. 542,23 L. Ed. 588 (1876), Presser v. Illinois, 116 U.S. 252,29 L. Ed. 615,
6 S. Ct. 580 (1886), and Miller v. Texas, 153 U.S. 535,38 L. Ed. 812, 14 S. Ct. 874 (1894), the
Court did not examine the meaning or scope of the second amendment, but held that the

amendment could be infringed by Congress and that the states were free to restrict or protect the
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right under their police powers. Heller, __US.at , 171 L. Ed. 2d at 674-75, 128 S. Ct. at 2812-
13. In what has been cited as a telling piece of foreshadowing, the majority’s discussion of -
Cruikshank includes a footnote where the majority states that the qﬁwﬁqn of incorporation Wa.s
not presented in the case, bui.: adds that‘Cruikshank also held that the first amendment did not
apply against the states without inquiry mandated by latex;’ cases. Heller, US. at _n23,171L.
Ed.2d at 674n.23,128 S. Cf. at 2813 n‘.23.
| Next, the majority found that United States v. Miller, 307 U.S. 174, 83 L. Ed. 1206, 59 S.
Ct. 816 (1939), relied on heavily by the dissent, also did not foreclose its conclusion of an |
individual right. The Miller decision was the closes£ the Court had come to examining the scope
of the second amendment when it determined that the second amendment right was a collective
right that applied to weapons traditionally used by a well-regulated militia. The Miller Court
found that, in the absence of evidence showing that a sawed-off shotgun bore a reasonable
. relationship to the preservation of the militia, there was no right to keép and bear that type of
weapon. Miller, 307 U.S. at 178,83 L. Ed. at 1209, 59 S. Ct. at 818. Therefore, based on the
Miller Court’s fmding that this certain type of weapon could be freely regulated, the Heller Court
found that Miller stood for the proposition that the right extended only to certain types of
weapons. Despite a consensus of case law iﬁtexpreting the right as being a collective one, the
Court concluded that Miller did not find that the second amendment right was not an individual
right. Heller, U.S.at -, 171 L. Ed. 2d at 676, 128 S. Ct. at 2814-15.
Therefore, applying the original meaning analysis and the precedents,_ the Court held that

the second amendment provides the individual right to bear arms typically possessed by law-
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abiding citizens. for lawful purposes, such as self-defense. Hellér, _US.at 171 L.Ed.2dat
661-62, 677, 128 S. Ct. at 2801-02, 2815-16. The court concluded that the ban at issue amounted
to a prohibition of an entire class of arms that was “overwhelmingly” accepted and properly
utilized for self-defense pulpoé‘m by the general population. Heller, _US.at ,171L.Ed. 2d
at 679, 128 S. Ct. at 2817. As such, the District of Columbia’s ban was found unconstitutional.
Heller, US.at_, 171 L. Ed. 2;1 at 679-84, 128 S. Ct. at 2817-2822.

It is important to note that the Court explicitly und&stood and stated that this was the
Court’s first in-depth analysis of the second amendment and that “one should not expect it to
clarify the entire field.” Heller, _US.at_, 171 L. Ed. 2d at 683, 128 S. Ct. at 2821. Along
those lines, the opinion allowed that “nothing in our opinion should be taken to cast doubt on
longstanding prohibitions on the possession of firearms by [a nonexhaustive list of categories
such as] felons and the mentally ilL or laws forbidding the carrying of firearms in sensitive places
such as schools and government buildings, or laws imposing conditions and qualifications on the
commercial sale of arms.” Heller, _US.at_,171 L. Ed. 2d at 678, 128 S. Ct. at 2816-17.
Also, as noted abave, in foatnote 23, the Court noted that the incorporation question was not at
issue and it did not disturb Cruikshank, Presser, ot Miller v. Texas. Finally, the Coutt stated in
footnote 27 that all gun bans would easily pass the rational basis test. Heller, ___US at  n27,
171 L. Ed. 2d at 679 _n.2.7, 128 S. Ct. at 2817 n.27. However, it also declined to enumerate any -
standard for the review of whether gun control legislation is unconstitutional. Heller, U.S.
at_, 17_1 L. Ed. 2d at 682-83, 128 S. Ct. at 2821. These matters were clearly left for future, and

certain, litigation. Heller, _U.S.at , 171 L. Ed. 2d at 683, 128 S. Ct. at 2821.
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B. The Scope of Heller and the Incorporation Doctrine
Accordingly, on its own, the holding in Heller does not support plaintiffs’ argument that
Cook County may not violate their second amendment rights by banning assault weapons. Heller
involved a regulation by the District of Columbia, which is ultimately controlled by Congress
and not a sovereign entity like the states. Plaintiffs argue that “Heller clearly enunciates the
‘fundamental right’ to kee}-) and bear arms,” and consequently, statutes restricting that right are
-subject to strict scrutiny review. Citing Heller, _UuUs. at__,. 171 L. Ed. 2d at 651, 657, 128 S. Ct.
at 2791, 2797. While both cited pages refer to the right as an “individual right,” neither page
uses the word “MMmmL” Further, as defendants argue, Heller specifically refused to make a
declaration that the right to keep and bear arms is subject to strict scrutiny review. Theréfore,
defendants argue that the assault weapons ban at issue falls within the allowable restrictions the
Heller majority conceded were constitutional and that incorporation is noi only improper, but
would not invalidate the ban.
As to which firearms are protected by the second amendment, the Heller majority said:
“The 18th-century meaning [of ‘arms’] is no different than the meaning today
***. |
The term was applied, then as now, to weapons that were not specifically
design_ed for military use and were not employed in a military capacity.
Just as the First Amendment protects modern forms of communications,
e.g. Reno v. American Civil Liberties Union, 521 U.S. 844, 849(, 138 L. Ed. 2d

874, 883, 117 S. Ct. 2329, 2334] (1997), and the Fourth Amendment applies to
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modemn forms of scarch, e.g. Kyllo v. United States, 533 U.S. 27, 35-36[, 150 L.

Ed.2d 94, 103, 121 S. CL 2038, 2044] (2001), the Second Amendment extends;

prima facia, to all instruments that constitute bearable arms, even those that were

not in existence at thq time of the founding.” Hellér, _US.at_,171 L Ed. 2d

at 651, 128 S. Ct. at 2791-92.

The Court Mer explained:

“We t;herefore read Miller to say only that the Second' Amendment does not

protect thase weapons not typically possessed by law-abiding citizens for lawful

purposes, such as short-barreled shotguns. *+*

*kk
We also recognize another important limitation on the right to keep and .

carry atrms. Miller said, as we have explained, that the sorts of weapons protected

were those ‘in common use at the time.” ” ‘Heller, _U.S.at 171 L. Ed. 2d at

677-78, 128 S. Ct. at 2815-17, quoting Miller, 307 U.S. at 179, 83 L. Ed. 2d at

1209, 59 S. Ct. at 818.

Finally, the Court noted that “It may be objected that if weapons that are most useful in
military service--M-16 rifles and the like~may be banned, then the Second Amendment right is
completely detachéd from the prefatory clause.” Heller, U.S.at 171 L. Ed.2d at 679, 128
S. Ct. at2817. We need not reach whether the restrictions recognized by Heller apply to the
county ordinance at issue because we find that Heller does not support plaintiffs’ argument that

the second amendment is incorporated to be applicable to the states through the fousteenth

A-10



No. 1-08-1202
amendment.

While, as noted above, the Heller mejority implied that the clock is ticking on the
question of whether the second amendment applies to the states through incorporation, it
explicitly refused to overrule precedent on that issue. This issue of incorporation has been
covered by a host of fedelel courts that were faced with challenges to gun control measures
immediately following Heller. Most recently, the Seventh Clrcmt Court of Appeals considered
and rejected the argumem: that the second amendment must be incorporated into the fourteenth
amendment and applied to the states, National Rifle Ass’n of America, Inc. v. City of Chicago,
567 F.3d 856 (2009) (NRA). '

In NRA, the plamtlffs challenged the City of Chicago’s and Village of Oak Park’s
handgun bans as unconstitutional under Heller. The district court dismissed the eomplaints on
the ground that Heller involved a law enacted under the authority of the federal government, not
a subordinate of a state. NRA, 56"/‘ F.3d at 857. The Seventh Circuit affirmed, noting that despite
the majority’s hint, and building scholarship, the holdings of Cruikshank, Presser, and Miller
may be ripe for review as “fossils,” but the founding principle for the cases announced in the
Slaughter-House Cases (Butcher’s Benevolent Ass’nv. Crescent Cfty Live Stock Landing &

. Slaughter-House Co., 83 U.S. 36, 21 L. Ed. 394 (1873)), remains controlling precedent. NRA,
567 F.3d at 857-58. The court stated that the Supreme Court has maintained consistency in
holding that the lower courts should follow directly controlling cases and leave to theSupreme
Court the prerogative of ovemding its own decisions. NRA, 567 F.3d at 85 7-58. Specifically,

the NRA court stated:
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“Repeatedly, in decisions that no one thinks fossilized, the Justices have

directed trial and appellate Judges to implement the Supreme Court’s holdings.

SN TN TN TN TN T TN T

even if the reasoning in later opinions has undermined theit rationale. ‘Ifa

~

SN 7

precedent of this Court has direct application in a case, yet appeérs_ to rest on

~

reasons rejected in some other line of decisions, the Court of Appeals should
- ‘ follow the case which directly controls, leaving to this Court the prerogative of
) overruling its own decisions.’ Rodriguez de Quijas v. Shearson/American
Express, Inc., 490 U.S. 477, 484, 104 L. Ed. 2d 526, 536, 109 S. Ct. 1917, 1921-

22 (1989). Cruikshank, Presser, and Miller have “direct applicé,_ﬁon in [this]

) case.” Plaintiffs say that a decision of the Supreme Court has ‘direct application’
\ only if the opinion expressly cansiders the line of argument that has been offered
; : to support a different approach. Yet few opinions address the ground that later
: | | opinions deem sufficient to reach a different result. Ifa court of appeals could

disregard a decision of the Supreme Court by identifying, and accepting, one or

another contention not expressly addressed by theé Justices, the Court’s decisions

could be circumvented with ease. They would bind only judges too dim-witted to

come up w1th a novel argument.” NRA, 567 F.3d at §57-58.

The NRA court noted that in Quilici v. Village of Morton Grove, 695 F.2d 261 (7th Cir.
1982), it followed the approach that the second amendment ajd not apply to the state.s. and that
the Second Circuit followed that decision in Maloney v. Cuomo, 554 F.3d 56 (2d Cir. 2009), a

post-Heller decision. Accordingly, the court rejected the Ninth Circuit’s decision to ignore these
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cases and apply the “selective incorporation” approach followed in Nordyke v. King, 563 F.3d
439 (9th Cir. 2009). In Nordyke, the Ninth Circuit conducted its own review of the history of the
second amendment and detetmine(i that the right enunciated in Heller isa ﬁmdaméntal right.
Following Duncan v. Louisiana, 391 U.S. 145,20 L. Ed. 2d 491, 88 S. Ct. 1444 (1968)
(extending the right to a jury trial in criminal cases to the States), the Nordyke court found the
right subject to incorporation under the due process clause of the fourteenth amendment.
Norayke, 563 F.3d at 447-57. Even with this finding, the Nordyke court found the Alameda
County ordinance banning firearms and ammunition on municipal property was not a meaningful
impediment to the plaintiffs’ rights, but a permissible restriction as discussed in Heller- Nordyke,
563 F.3d at 460.

We agree with the NRA court’s holding and find that plaintiffs’ argument here also must
fail. Heller does not stand for the creation of a broad fundamental right. The Heller Court
explicitly refused to address the incorporation issue. As the NRA court held, if the Slaughter-
House Cases- and following ljhe of cases are to be overruled, that is a matter for the United States
Supreme Court, and not this court, to undertake.

C. Effect of Heller on Cases Relied on by Trial Court

Plaintiffs also assert that Héller overruled Ilfinois and federal precedent relied on by the
trial court in dismissing the complaint because it found the second amendment right was a
ﬁmdaiﬁental right. More specifically, plaintiffs attack Quilici and Kalodimos v. Village of
Morton Grove, 103 1. 2d 483 (1984). In both of thése cases, the plaintiffs unsuccessfully

challenged an ordinance of the Village of Morton Grove banning handguns. Based on the
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analysis of Heller above, these arguments must also fail.

- The Quilici court held that the ordinance was properly directed at protecting the safety of
residents and a valid exercise of police power under the Illinois Constitution. Quilici, 695 F.2d
ét 269. The court also found that, despite Presser’s tenuous support, it remained valid precedent
aﬁd the second amendment did not apply to the states. Quilici, 695 F.2d at 270. In dictq, “for the
sake of completeness,” the court commented that, under the plain meaning of the second
amendment and the hoiding in Miller, the amendment is “inextricably connected” to the
maintenance of a well_—regulated militia and the right to keep and bear handguns was not
guaranteed. Quilici, 695 F.2d at 270-71.

Kalodimos involved consideration of the meaning and scope of the Illinois constitutional
provision concerning the right to bear arms. Our supreme court considered whether the handgun
ban was permissible under the home rule power and police power. Kalodimos, 103 Il 2d at 490.
The Illinois Constitution provides: “[s]ubject only to the police power, the right of the individual
citizen to keep and bear arms shall not be infringed.” Ill. Const. 1970, art. I, §22. The court
noted that discrepancies with the second amendment were purposefully intended to broaden the
scope of a collective right, as widely understood under Miller, applicable only to traditional
militia arms to an “individual right covering a wider variety of atms.” (Emphasis added.)
Kalodimos, 103 11L. 2d at 491. Consequently, while Heller was the first pronouncement by the .
United States Supreme Court that the right to keep and bear arms was an individual right, this has
been the law in Illinois since Kalodimos. |

However, this expanded right was explicitly limited in the Illinois Constitution by the
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inclusion of “the police power.” 1L Const. 1970, art. 1, §22. The Kalodimos court concurred

. with Quilici in finding that the ban on a discrete category of firearms was a reasonable response

to the stated public welfare concemns. Kalodimos, 103 111, 2d at 498. The court also noted that,
unlike the design of the first amendment to encourage the propagation and dissemination of
views and ideas, the second amendmeﬁt was désigned not to encdurag.e or discourage gun
possession, but simply to protect from the confiscation of all arms. Kalodimos, 103 111. 2d at
499. |
Plaintiffs again argue ﬂlﬁt the Heller Court determmed that the second amendment

affords a fundamental right and, as such, effectively overrules Kalodimos and Quilici. Plaintiffs

~ argué that both of these cases allowed for the destruction and erosion of that right and merely

employed rational basis scrutiny to the ban. They offer that it is obvious that if Heller preceded

~ these cases, the courts would have utilized a strict scrutiny test, under which the ban “fails

| miserably.” Again, this argument is dependent upon plamtiffs” overbroad reading of Heller and

application of case law involving fundamental rights.

As we held above, Heller did not announce that the second amendment rightis a
ﬁmdamental right. We agree with the NRA court thét only the Supreme Court may change its
holdings. Similarly, our supreme court recently held, “we note that the one-act, one-crime
doctrine was established by this court in [People v.] King [, 66 1. 2d 551 (1977)]. The appellate
court lacks authority to overrule decisions of this court, which are binding on all lower courts.
See Rickeyv. Chicago Transit Authority, 98 11l. 2d 546, 551-52 (1983). Thus, pr&seﬁtation of an

argument by the State in the appellate court urging the abandonment of the one-act, one-crime
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doctring would have been futile.” People v. Artis, 232 1l1. 2d 156, 164 (2009). Accordingly, we
do not hold that Heller overruled Kalodimos. Kalodimos temains the law in Ilinois and th¢
individual right to keep and bear arms in Hlinois is subject to the police power.

| D. Vagueness, Overbreadth and Due Process

Plaintiffs next argue that the Ordinance is so vague and overbroad that it must be stricken
generally and also as violating due process. Plaintiffs confend that the language of the Ordiﬁance
is overbroad and it reaches pfotected categories as announced in Heller. Plaintiffs contend that
no evidence was provided to support defendants’ claim that firearms for hunting, recreational use
and protection were allowed. Conversely, plaintiffs argue that their pleadings fully demonstrated
that commonly used firearms were banned and that the Ordinance violates due process due to
being unconstitutionally vague. Plaintiffs argue that the trial court’s citation to cases defining the
overbreadth doctrine as applying only to protected rights are meaningless because of Heller.
Plaintiffs note that these arguments are very similar, in fact, intertwined, but dispute the trial
court’s statement that they are simply the same argument.

The overbreadth doctrine was judicially created as an extraordinary tool to protect ﬁist
amendment rights from the chilling effect of an overbroad statute. Ci‘zy of Chicago v. PoohBah
Enterprises, Inc., 224 111. 2d 390, 436 (2006). Under this doctrine, the challenger to a statute has
the burden of proving that substantial overbreadth exists based on the text of that particular law
and facts as well as proving that a substantial amount of protected conduct is impacted.
PoohBah, 224 111. 2d at 437, 442. However, as defendants argue, even if plaintiffs could prove

this, llinois courts have not recognized this doctrine outside of the first amendment context.
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People v. Greco, 204 I1l. 2d 400, 407 (2003). Further, plaintiffs’ assertion that it should be
applied in this case in light of Heller also fails. As described above, Heller did not pronounce
the second amendment right as fundamental. Accordingly, plaintiffs’ overbreadth argument fails
as the second amendment right does not enjoy the same protection provided the first amendment.

Plaintiffs also argue that the Ordinance is. so vague, arbitrary, and capricious in its content
 and enforcement that it violates due process. Plaintiffs assert that the Ordinance may be found -
impermissibly vague, even if it does not reach protected conduct, if it does not establish
sufficient enforcement standards. Kolender v. Lawson, 461 U.S. 352, 358, 75 L. Ed. 2d 903,
909, 103 S. Ct. 1855, 1858 (1983). Plaintiffs claim that they established before the trial court
that the list of banned firearms and other definitions are vague and, as a result, they cannot
determine whether certain firearms are banned. They contend that the inclusion of “copies™ or
“dup_licates” does not provide any clarity or eliminate the vagueness of the Ordiﬁanoe, but adds to
the confusion as to whaf firearms are actually banned. Plaintiffs also argue that the Ordinance
lacks guidelines for enforcement. Therefore, under plaintiffs’ theory that Heller requires that the
strict scrutiny test and not the rational basis test must be applied, they conclude that the trial court
erred in applying case law under the rational basis analysis in dismissing their challenge of the
Ordinance.

Defendants argue that laws are presumed to be eonstitutional anda reviewing court must
construe laws to affirm constitutionality whenever reasonably possible. People v. Einoder, 209
I]L. 2d 443, 450 (2004). They add that a statute may be unconstitutional as too vague only if it

fails to provide a person of ordinary intelligence a reasonable opportunity to understand what it

A-17



No. 1-08-1202

prohibits or if it allows arbitrary and discriminatory enforcement. PoohBah, 224 111 2d at 442.
Plaintiffs argue that the ordinance is void on its face. As our supreﬁle court has explained, “a
statute is ﬁormally not unconstitutional on its face unless it provides no standard of conduct at
all, i.e., the ambiguity is so pervasive that it is incapable of any valid application. [Citations.]
Facial challenges to legislation are generally disfavored.” Pooh Bah, 224 111. 2d at 442.

In the instant case, the trial court reviewed and detailed the Ordinance’s specific list of
weapons and detailed definitions of what constitutes an assault weapon and these constituted
objective criteria for enforcement. Consequently, we agree with defendants that plaintiffs did not
state -a- cause of actiqn to support a facial due process challenge of the Ordinance. ' We agree with
the trial court that the terms “copies” and “duplicates” in thé Ordinance are not vague, but ha\;e
plain and ordinary meanings. Furthermore, the important consideration on a vagueness review is
whether the -Ordinance provided specific standards such that a person of ordinary intelligence
could understand the prohibitions and it could be properly enforced. Defendants admit that the
Ordinance is broadly drawn, and it is, but that does not make it impermissibly vague. While
there may not be perfect clarity in the wording, the broad language serves the legitimate purpose
of protecting the public. Because Heller did not mandate strict scrutiny review, or any level of
review, the trial court properly found that plaintiffs did not state a cause of action based on the
plain meaning and adequate detail provided in the Ordinance.

E. Equal Protection Claim
Plaintiffs next contend that the Ordinance violates the equal protection clduse of the

fourteenth amendment. Plaintiffs argue that the Ordinance treats similarly situated persons
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differently based on the type of firearms owned. Plaintiffs conclude that, because the second
amendment right is a fundamental right, examination of the claim that disparate treatment of
similarly situated persons requires more than the rational basis analysis utlhzcd by the trial court.

Citing Nordlingér v. Hahn,505U.S. 1,10,120 L. Ed. 2d 1, 12, 112 S. CL 2326, 2331
(1992), the trial court noted that not all classifications aré .barre'd by the equal protection clause.
Rather, the equal protection claﬁse “simply keeps govc;mmental decision|-]makers from treating
differently persons who are in all relevant respects alike.” Nordlinger, 505 U.S. at 10, 120 L.
Ed. 2d at 12, 112 S. Ct. at 2331. Also, if a fundamental right or suspect class is not involved, the
classification only need further a legitimate state interest. .Pe‘ople v. Farmer, 165 111 2d 194,
207—()8 (1995). Suspect classifications include race, national origin, sex and illegitimac-y‘ Peo?le
v. Botruff; 212 11. 2d 166, 176-77 (2004). Assault weapons owners do not comprise a suspect
classification.

While plaintiffs are correct that the second amendment is an individual right, the
regulation of these particular firearms clearly furthers a legitimate government interest under
Kalodimos. The Crdinance provides a nonexhaustive list of weapons, and the copies or
duplicates of those weapons that are banned. Importantly, the Ordinance also provides further
specific guidelines and attributes to determine what types of weapons are covered. Accordingly,
we reject plaintiffs” contention that we should use the strict serutiny test in this case.
Considering plaintiffs’ complete failure to allege any facts that two owners of similar firearms
would be treated differently under the rational baSlS test, the trial court properly dismissed

plaintiffs’ equal protection claim.
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F. Waiver )

Finally, the trial court also cogsidered in detail plairiffs ;:‘a.i'g;iment that the Ordinance
failed to provide a scienter requirement aﬁ;-;hether the Ordinance violétes article I, section 22,
of the Illinois Constitution. Defendants argue that plaintiffs forfeited these arguments on appeal

for failing to rgise the issues under Rule 341(h)(7). 210 Iil. 2d R.341(h)(7). Plaintiffs respond )
that they appealed the entire dismissal order, the trial court discussed the scienfer issue
extensively for four pages and they fully argued the Illinois Constitution before the trial court.
Plaintiffs claim that théy “clearly addressed” these issues by arguing that Kalodimos was
overruled, citing to the Illinois Constitution in the appendix to their brief, and asserting the trial
court misconstrued their arguments on the scienter issue. -

Plaintiffs do not raise these issues on their own merits or provide authority to support
their arguments. We will not conduct research or provide arguments for parties. Failure to
establish the facts and authority for an argument supports a finding that an issue is waived under
Rule 341. Feret v. Schillerstrom, 363 IlL. App. 3d 534, 541 (2006). Plaintiffs’ only mention of
our constitution is with respect to the argument involving Kalodimos as addressed above.
Likewise, plaintiffs” only mention of this issue is limited at best. In one sentencé on page 14 of
their brief, they claim that the trial court “clearly misconstrued Plaintiffs[’] arguments regarding
Staples v. U.S., 511 U.S. 600 (1993), as it distinguished U.S. v. Freed, 401 U.S. 601 (1971),”
followed by citation to the amended complaint and court order in the record. No discussion of
the issue or these cases or any analysis to support the contention that the court erred is provided.

Plaintiffs’ one-sentence statement is inadequate, and their failure to provide support or analysis

A-20



!

No. 1-08-1202

. peasetee  Of these Issues constitutes waiver pursuant to the rules of our court.
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Form: - @IL. CONCLUSION
Complete
TITLE For the foregoing reasons, the order of the trial court is affirmed.
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Affirmed.
QUINN and COLEMAN, JJ., concur.
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PRESIDING JUSTICE MURPHY delivered the opinion of the court:
“This appeal arises from the dismissal of plaintiffs’, Matthew D. Wilson, Troy Edhlund, and

Joseph Messiﬁeo’s, amended complaint seeking declaratory judgment and injunctive relief against
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defendants, Cook County, the Cook County éommi_ssioners, and Cook County Sheriff Tom Dart.
Specifically, plaintiffs sought a declaration that the_Blair Holt Assault Weapons Ban (Cooic
County Ordinance No. 06-O-50 (November 14, 2006), amending Céok _County Code of
Ordinances §54-211 ef seq. (eff. January 1, 1994)) (Ordinance) was unconstitutional. On April
29, 2008, the trial court dismissed tl_le plaintiffs’ first amended complaint pursuant to section 2-
615 of the Code of Civil Procedure. 735 ILCS 5/2-615 (West 2006). The trial court found thét:
(1) the Ordinance is not unconstitutionally vague or overbroad; (2) plaintiffs did not state a cause
~of action for violation of the due process and equal protection clauses; (3) the Ordinance did not
violate article I, secti;)n 22 of the ]ﬁinois éonstituﬁon (1L Const. 1970,_art.' I, §22) or the second
amendment of the United States Constitution (U.S. Const., amend. IT); and the county properly
exgrcised its police powers in enacting the Ordinance.

Plaintiffs timely filed this appeal and axranged their arguments into seven issues. Plaintiffs’
first two arguments involve the application of the United States Supreme Court’s holding in
District of Columbiav. Heller, U.S._ , 171 L. Ed. 2d 637, 128 S. Ct. 2783 (2008). Plaintiffs
argue that Heller virtually overruled authority relied on by the trial court. Plaintiffs contend that

| their facial challenge to the Ordinanc;,e on due process and equal protection grounds was sufficient
to withstand defendants’ motionto dismiss. Plaintiffs also argue that the Hgéler Court found that
the second mmdﬁent provides a fundamental ﬁéhi: to b;sar arms. They contend that this right
must be incorporated into the fourteenth amendment and appﬁed to the states. For the following
reasons, we affirm the trial court’s dismissal of plaintiffs’ complaint.

I. BACKGROUND
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The Ordinance Was originally enacted in 1993 by the Cook County Board of
Commissioners (Commissioners) as the Cook County Deadly Weapons Dealer Control Ordmance
to ban certain assault weapons and assault ammunition. Cook County Ordinance No. 93-0-37
(eff January 1, 1994). In the prefatory clauses, the Commissioners cited to the public health; -
safety-t, and welfare concerns caused by both assault weapons and _guns in general. The Ordinance -
set forth several subporting facts, including: 1,000 of the 4,500 trauma cases handled by Cook
County Hospital that year were due to gunshot wounds; there were more federally licensed gun
dealers in Cook County than gas stations; an estimated 1 in 20 high school students had carried a
gun in the pn'c;r r—nonth; and assault vs;eapons are 20 times more likely to be used in the
commission of a crime than other kinds of weapons. In addition, the Commissioners stated that
there was no legitimate sporting purpose for the military-style assault Weaponé used on the
streets.

Prior to its effective date, the Ordinance was amended to remove the prohibitions on the
sale, transfer, acquisition, or possession of assault ammunition. Cook Counfy'Ordinance No. 93-
0-46 (amended November 16, 1993). The Ordinance prohibited the sale, transfer, acquisition,
ownership, or possession of assault weapons, defined as 1 of a list of 60 types or models of high
capacity, rapid-fire rifles or pistols. The Ordinance required émy owners oﬁt_'ge defined assault
“weapons to remove them from Cook County or moéify or surrender them to the Cook County
sheriff within 14 days of the enactment. - Failure to comply with fhe Ordinance would result in
cmmmalpenalty including a fine and possible imprisonment.

The Ordinance was amended again in 1999 to modify sections not at issue in this appeal;
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however additional prefatory language was included to support the ban as necessary to protect
the public welfare by reducing violent crime and the huge costs assocxated with those crimes. The
Commissioners indicated that the revisions. were based not only on the prolific black-market sales
of weapons, but those by hcensed dealers. The Commissioners cited undercover investigations
and studies conducted by Cook County the City of Chicago, the Cook County State’s Aitomey s
Office, and the Bureau of Alcohol, Tobacco and F1rearms, which indicated that Weapons utilized
in the commission of crimes are traced to licensed gun dealerships. Cook County Ordinance No.
99-0-27 (amended November 23, 1999).

On November 14, 2006, the Ordinance was amended to apply to both assault weapons
and large capacxty magazines and expand the list of banned weapons and deﬁmﬁon of those
weapons. In addition, the time period for removal, surrender, or rendering inoperable was
expanded from 14 to 90 days. Cook County Ordinance No. 06-0;50 (amended November 14,
2006). The Ordinance was also amended in 2007 to change the name to the Blair Holt Assault
Weapons Ban. Cook County Ordinance No. 07-0-36 (adopted June 19, 2007).

As for the specific provisions, section 54-211 of the Ordinance provides deﬁmtlons of
assault weapon, detachable magazine, large capacity magazme muzzle brake and muzzle
compensator. Cook County Code of Ordmances §54-211 (eff. January 1 l,iﬁél) The deﬁmtlon
of “assault weapon” contains six subcategonee that prov1de physical charactenstlcs of
semxautomailc nﬂes  pistols and shotguns, as well as conversxon kits that are banned as assault
weapons. Cook County Code of Ordinances §§54~21 1(1) through (6) (eff. J: auuary 1, 1994).

The seventh subcategory contains a nonexhaustive fist of banned rifles, pistols and shotguns, and
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copies or duplicates of these models. Cook County Code of Ordinances §54211(7) (eﬁ‘l_I anuary.
1, 1994). |

Plaintiffs filed the instant cause of action as lav;}-abiding residents of Cook County. | Each
plaintiff indicated that he had never been convicted of a crimé, had a properly issued firearm
owner’s identification card, and legally purchased guns that were ;ubjed to the Ordinance’s ban.
Plaintiffs indicated the guns were owned as part of céllections, for self-defense, or for recreational
purposes. This appeal followed the trial court’s dismissal of plaintiffs’ complaint pursuanf to
section 2-615 of the Code of Civil Procedure.

| ‘ Il ANALYSIS
A motion to dismiss under section 2-615 of the Code of Civil Procedure challenges the
-legal sufficiency of a complaint based on facial defects of the complaint. Borowiec v. Gateway
2000, Inc., 209 11l. 2d 376, 413 (2004). This court conducts a de novo review of a trial court’s
ruling on the sufficiency of a motion to dismiss. U.S. Bank National Ass’n v. Clark, 216 1L 2d
334, 342 (2005). While allegations in the complaint are viewed in a lig‘ht.most favorable to the
plaintiff, the decision to dismiss a case may be affirmed on any basts contained within the record.
Gallagher Corp. v. Russ, 309 TIL. App. 3d 192, 196 (1999). We begin with a discussion of the
holding in Heller and then address plaintiffs’ arguments in turn. —z
-A_ District of Columbia v. Heller
_ The second amendment provides: “A well regulated Militia, being necessmy' to the

security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”

U:5-Const., amend. II.  In Heller, the Supreme Court considered the District of Columbia’s-
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handgtﬁl ban that “totally bans handgun possession in the home.” Heller, U.S.at | 17'-1 L. Ed
2d at 679, 128 S. Ct. at 2817. The'ban required that any lawfil firearm in the home be either
dissembled or rendered inoperable by a trigger lock. Heller, U.S.at , 171 L. Ed. 2d at 679,
128 S. Ct. at 2817. Both the majority and the dissent embarked on extensive reviews of the
historiy and meaning of the second amendment in coming to opposite conclusions regarding the -
original meaning and understanding of the amendment.

For our purposes, only the conclusions of the majority’s original-meaning originalist
review are important. First, the majority found that the original understanding of the amendment
was groui.lded in the belief that t-he right to bear arms ensured not ohlsf that a militia could easily
be formed if needed, but inﬁerently that it provided protection from tyranny. Heller, U.S.at |
171 L. Ed. 2d at 661-62, 128 S. Ct. at 2801-02. The majority concluded that it was élso
popularly understood as an individual right to self-defense- -unconnected to militia service- -
particularly to the defense of one’s home and hearth. Heller, U.S.at , 171 L. Ed. 2d at 662-
73, 128 S. Ct. at 2802-12.

Looking to precedents covering the second ameﬁdment, the Court concluded that its-
holding that an individual right to self-defense was not foreclosed. In United States v.
Cruitkshank, 92 U.S. 542, 23 L. Ed. 588 (1876), Presser v. Illinois, 116 U.Sz252, 29 L. Ed. 615,
6 S. Ct. 580 (1886), mdMller v. Texas, 153 U.S. 535,38 L. Ed. 812, 14 S. Ct. 8'?4 (1894), the
Court did not examine the meaning or scope of the second amendment, but held thai’the

amendment could be infringed by Congress and that the states were free to restrict or protect the

right under their police powers. Heller, U.S:at , 171 L.Ed. 2d at 674-75, 128 S. Ct. at
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2812-13. In what has been cited as a telling piece of foreshadowing, the majority’s discussion of
Cruikshank includes a footnote where the majority states that the question of incorporation was

not presented in the case, but adds that Cruikshank also held that the first amendment did not

‘apply against the states without inquiry mandated by later cases. Heller, U.S.at n23, 171L.

Ed. 2d at 674n.23, 128 S. Ct. at 2813 n.23.

Next, the majority found that United States v. Miller, 307 U.S. 174, 83 L. Ed. 1206, 59 S.
Ct. 816 (1939), relied on heavily by the dissent, also did not foreclose its conclusion of an
individual right. The Miller decision was the closest the Court had come to examining the scope
of the se-:cond amendment whpn it déterinin@d that the se;;on}i amendment right was a collective _
right that applied to weapons traditionally used by a well-regulated militia. The Miller Court
found that, in the absence of evidence showing that a sawed-off shotgun bore a reasonable
relationship to the preservation of the militia, there was no right to keep and bear that type of
weapon. Miller, 307 U.S. at 178, 83 L. Ed. at 1209, 59 S. Ct. at 818. Therefore, based on the

Miiler Court’s finding that this certain type of weapon could be freely regulated, the Heller Court

~ found that Miller stood for the proposition that the right extended only to certain types-of

weapons. Despite a consensus of case law interpreting the right as being a collective one, the
Court concluded that Miller did not find that the second amendment right was not an individual
nght. Heller, U.S:at 171 L.Ed. 2d at 676, 128 S. Ct. at 2814-15.

Therefore, applying the original meaning analysis and the precedents, the Court held that

—the second amendment provides the individual right to bear arms typically possessed by law-

abiding citizens for lawful purposes, such as-selfdefense. Heller, _US.at ,171 L Ed. 2d at
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661-62, 677, 128 S. Ct. at 2801-02, 2815-16. The court concluded that the ban at issue
amounted to a pr(_)hibition of an entire class of arms that was “overwheimingljf’ accepted z;nd :
properly utilized for self-defense purposes by the general population. Heller, US. at ,1711L.
Ed. 2d at 679, 128 S. Ct. at 2817. As such, the District of Columbia’s ban was found
unconstiutional. Heller, _US. at 171 L. Ed. 2d at 679-84, 128 S. Ct. at 2817-2822, .

It is important to note that the Court explicitly understood and stated that this was the
Court’s first in-depth analysis of the second amendment and that “one should not expect it to
clarify the entire.ﬁeld” Heller, _U.S.at ,171L.Ed.2d at 683, 128 S. Ct. at 2821. Along
those lines, the opinion allowed that ‘fnothing in our opinion sh-ould be taken to cast doubt on
longstanding prohibitions on the possession of firearms by [a nonexhaustive list of categories such
as] felons and‘ the mentally ill, or laws forbidding the carrying of firearms in sensitive places such
as schools and government buildings, or laws mmposing conditions and qualifications on the
commercial sale of arms.” Heller, US. at | 171 L. Ed. 2d at 678, 128 S. Ct. at 2816-17.
Also, as noted above, in footnote 23, the Court noted that the incorporation question was not at
issue and it did not disturb Cruikshank, Presser, or Miller v. Texas. Finally, the Court stated in

footnote 27 that all gun bans would easily pass the rational basis test. Heller, US. at n27,

171 L. Ed. 2d at 679 n.27, 128 S_ Ct. at 2817 n.27. However, it also declmed to enumerate any

standard for the review of whether gun control legislation is unconstitutional. Heller, US.

at_, 171 L. Ed. 2d at 682-83, 128 S. Ct. at 2821. These matters were clearly left for future, and
certain, litigation. Heller, U.S. at 171 L. Ed. 2d at 683, 128 S. Ct. at 2821.

B. The Scope of Heller and the Incorporation Doctrine
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Accordingly, on its own, the holding in Heller does not support plaintiffs’ argument that

Cook County may not violate their second amendment rights by banning assault weapons. Heller
involved a regulation by the District of Columbia, which is ultimately controlled by Congreés and
not a sovereign entity like the states. Plaintiffs argue that “Heller clearly enunciates the

ﬁmdamental right’ to keep and bear arms,” and consequenﬂy, statutes restnctmg that right are
subject to strict scrutiny review. Cmng Heller, U.S.at_ 171 L.Ed. 2d at 651, 657, 128 S.
Ct. at 2791, 2797. While both cited pages refer to the right as an “individual tight,” neither page
uses the word “fundamental ” Further, as defendants argue, Heller specifically refused to make a

declaration that the right to keep and bear arms is subject to strict scrutiny review. Therefore,

- defendants argue that the assault weapoas ban at issue falls within the allowable restrictions the

Heller majority conceded were constitutional and that incorporation is not only improper, but
would not invalidate the ban.
As to which firearms are protected by the second amendment, the Hellér majority said:
“The 18th-century meaning [of “arms’] is no different than the meaning today ***
The term was applied, then as now, to weapons that were not specifically
designed for military use and were not employed in a military capacity. |
Just as the First Amendment protects modern forms of comugunications,
- e.g‘. Reno v. American Civil Liberties Union, 521 U.S. -844', 849[, 138 L. éd. 2(%
874, 883,117 S; Ct. 2329, 2334] (1997), and the Fourth Amendment applies to

modermn forms of search, e.g. Kyllo v. United States, 533 U.S. 27, 35-36[, 150 L.

Ed. 2d 94, 103, 121.S. Ct. 2038, 2044] (2001), the Second Amendment extends,
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pnma facia, to all instruments that constltute bearable arms, even those that were

not in existence at the time of the founding ™ Heller, U.S.at ,171L.Ed. 2d

at 651, 128 S. Ct. at 2791-92. -

The Court further explained:

'_ “We therefore read Aliller_ to say only that the Sgcond Amendment does not
protect tho_se weapohs not typically possessed by law-abiding cmzens for Iawﬁll _
purposes, such as shbrt—barreled shotgtms._ ‘;**
* koK
. We also recognize ano_tbe;r importa;lt limitation on the ﬁght to keep and

carry arms. Miller said, as we have éxplained, that the soilts of weapons protectéd |

were those “in common use at the time.” ” Heller, _US.at ,1711L.Ed. 2d at

677-78, 128 S. Ct. at 2815-17, quoting Miller, 307 U.S. at 179, 83 L. Ed. 2d at

1209, 59 S. Ct. at 818.

Finally, the Court noted that “Tt may be objected that if weapons that are most useful in
military service—M-16 rifles and the like--may be banned, then the Second Amendment right is
mmplétely 'detached from the prefatory claﬁse.” Heller, U.S.at 171 L. Ed. 2d-at 679, 128
S. Ct at 2817. We need not reach whether the restrictions recognized by Hgller apply to the
county ordinance at issue because we find that Hellerﬁd()-es not support plaintiffs’ argument that
the secona amendment is incorporated to be applicable to the states through the fouﬁegnth
amendment. | |

While, as noted above, the Heller majority implied that the clock is ticking on the question
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of whether the secpnd amendment applies to the states through incorporation, it exphcrﬂ;: refused
+ to overrule precedent on that issue. This issue of incorporation has been covered by a host of
federal courts that were faced with challenges to gun control measures immediately following
Heller. Most recently, the Seventh Circuit Court of Appeals considered and rejected the |
argliﬁlentthat the second amendment must be incorpbrated into the fourteenth amendment and
apélied to the states. National Rifle Ass ’ﬁ of America, Inc. v. City of Chicago, 567 F.3d 856
(2009) (NRA). |
In NRA, the plaintiffs challenged the City of Chicago’s and Village of Oak Park’s handgun
bans as unconstitutional under Heiler. The district cou_rt dismissed the con?plaints on the ground
that Heller_iﬁvolved a law enacted under the authority of the federal government, not a
subordinate of a state. NRA, 567 F.3d at 857. The Seventh Circuit affirmed, noting that despite
the majority’s hint, and building scholarship, the ﬂoldings ofC’miIcs‘hwzk, Presser, and Miller may
be ripe for review as “fossils,” but the founding principle for the.cases announced in the
Slaughter-House Cases (Butcher’s Benevolent Ass’n v. Crescent Cz’ty Live Stock Landing &
Slaughter-House Co., 83 U.S. 36,21 L. Ed. 394 (1873)), remains controlling precedent. NR4,
567 F.3d at 857-58. The court stated that the Supreme Court haslmaintaiﬁed consistency in
holding that the lower courts should follow directly controlling cases and legye to the Supreme
Court the preroéaﬁve of overruling its -own decisié:ns. NRA, 567 F.3d at 857-58. Sbedﬁcaﬂy, the
-NRA court stated:
“Repeatedly, in decisions that no qne_thinks fossilized, the Justices have

directed trial and appellate judges to implement the Supreme Coust’s holdings -
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even if the reasoning in later opinions has undermined their rationale. ‘vaa
precedent of this Court has direct aéplica_ﬁéﬁ in a case, yet appears to rest on
Teasons rejected in some other line of decisions, the Court of Appeals should
folléw the case whlch directly controls, leaving to this Court the prerogative of
‘ overruling its own decisioﬁs.’ &di@ez de Quijas v. Shearson/American
Express, Inc., 490 U.S. 477, 484, 104 L. Ed. 2d 526, 536, 109 S. Ct. 1917, 1921-
22 (1989). Cruikshank, Presser, and Miller havé “direct application in [this] cﬁse.’
- Plainﬁﬁ% say that a decision 6f the Supreme Court has “direct application’ only if
the -opini_on eipressljr_ considers the line of argumem‘: that has been offered to
support a different approach. Yet few opinions address the éround that later
opinions deem sufficient to reach a different result. If a court of appeals could
disregard a decision of the Supreme Court by identifying, 'aﬁd accepting, one or
another contention not expressly addressed by the Justices, the Cou_rt’s decisions
‘could be circumvented with ease. They would bind only judges too (iim—witted to
come up with a novel argument.” NRA, 567 F.3d at 857-58.
The NRA court noted that in Quilici v. Village of Morton Grove, 695 F.2d 261 (7th Cir.
1982), it followed the 'épproach that the second amendment did not apply msf;he states and that
the Second Circuit followed that decision in Maloney v. Cuomo, 554 F.3d 56.(2d Cir. 2009), a
post-Heller décisiom Accordingly, the court rejected the Ninth Ciréuit’s decision to-ignore these
cases and apply the “selective incorporation” approach followed in Nordyke v. King, 563 F.3d

439 (9th Cic. 2009). In Nordyke, the Ninth Circuit conducted its own review of the history of the
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second amendment and determined that the right enunciated in Heller is a fundamental right.
Following Duncan v. Louisiana, 391 U.S. 145, 20 L. Ed. 2d 491, 88 S. Ct. 1444 (1968)
(extending the right to a jury trial in criminal cases fo the States), the Nordyke court found the
right subject to incorporation under the due process clause of the fourteenth amendment. )
Nordyke, 563 F.3d at 447-57. Bven with this finding, the Nordyke court found the Alameda
County ordinance banning firearms and ammuniﬁon on mumnicipal property was not a meaningful
A impediment to the plaintiffs’ rights, but a permissible restriction as discussed in Heller. Nordyke,
563 F.3d at 460. | |

We agree with the NRA court’s holding and find that plaintiﬂ's’ argument her;a also must
fail. Heller does not stand for the creation of a broad ﬁmdan;ental right. The Heller Court
explicitly refused to address the incorporation issue. As the NR4 court held, if the Slaughter-
House Cases and following line of cases are to be ovefruled, that is a matter for the United States
Supremé Court, and not this court, to undertake.

C. Effect of Heller on Cases Relied on by Trial Court

Plaintiffs also assert that Heller overruled Illinois and f_éderal precedent relied on by the
trial court in dismissing the complaint because it found the second amendment right was a
fundamental right. ‘More specifically, plaintiffs attack Quilici and Kalodzmag v. Village of Morton
Grove, 103 1ll. 2d 483 (1984). In both of these cases, the plaintiffs unsuccessfully challenged an ‘
ordinance of the Village of Morton Grove banning handguns. Based on the analysis of Heller
above, these arguments must also fail

The Quilici court held that the ordinance was properly directed at protecting the safety of
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residents and a valid exercise of police power under the Tllinois Constitution. Quilici, 695 F.2d at
269. The court also found that, despite Presser’s tenuous support, it remained valid préc;dent
and the second amendmient did not apply to the states. Quilici, 695 F.2dat 270. In dicta, “for
the sake of completeness,” the court commented that, under the plain meaning of the second
amendment and the holding ianller, the amendment is “inextricably connected” to the
maintenance of a well-regulated militia and the right to keep and bear handguns was not
guaranteed. Quilici, 695 F.2d at 270-71. |
Kalodimos involved consideraﬁon_of the meaning and scope of the Hllinois constitutional

_ provision concérning the right to bear ‘arms. Our supreme court cons{dsred whether the Handgun
ban was permissible under the home rule power and poﬁm power. Kalodimos, 103 TIL 2d at 490.
The Ilinois Constitution provides: “[s]ubject only to the police power, the right of the individuz‘d-
citizen to keep and bear arms shall not be infiinged.” Tl Const. 1970, art. I, §22. The court
noted that discrepancies with the second amendment were purposefully intended to broaden the
scope of a collective right, as widely understood under Miller, applicable only to traditional militia
arms to an “individual right covering a wider variety of arms.” (Emphasis added.) Kalodimos,
103 Il. 2d at 491. Conséquenﬂy, while Heller was the first pronouncement by the United States
Supreme Court thatithe right to keep and bear arms was an individual nght,_ghls has been the law
in Tinois since Kalodimos.

However, this expanded right was explicitly limited in the Illinois Constitution by the
‘inclusion of “the police power.” Il Const. 1970, art. I, §22. The Kalodimos court wncmed

with Quilici in finding that the ban on a discrete category of firearms was a reasonable response
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to the stated public welfare concerns. Kalodimos, 103 1L 2d at 498. The court also -notefd that,
unlike the design of the first amendment to encourage the pl;opagaﬁon and dissemination of views
and ideas, the second amendment was desiéned nét to encourage or dis;bumge gun possession,
but simply. to. protect from the confiscation of all arms. Kabﬁﬁos, 103 ]]L 2d at 499.

‘ . Plaintiffs again argue that the Heller Court determined that the second amendmen£ affords
a fundamental right and,. as such; effectively o-verrules Kalodimos and Quilici. Plaintiffs argue‘
that both of these cases allowed for the destruction and erosio;l of that right and merely employed
rational basis scrutiny to the ban. They offer that it is obvious that if Heller preceded these cases,
the courts would have utilized a strict scrutiny test, under which the ban “fails miserably.” Age;in,
thisv argument 1s dependent upon plaintiffs’ over‘t;road reading of Heller and application of case
law involving ﬁndmeﬁm nights.

As we held above, Heller did not announce that the second amendment right is a
fundamental right. We agree with the NRA court that only the Supreme Court may change its
holdings. Similarly, our supreme court recently held, “we note that the one-act, one-crime
doctrine was established by this court in [People v.] King [, 66 1L. 2d 551 (1977)]. The appellate
court lacks authority to‘ overrule decisions of this court, which are binding on all lower courts.
See Rickey v. Chicago TmfwitAuthoﬁW, 98 IIL 2d 546, 551-52 (1983). Thps, presentation of an
argument by the State in thé appellate court urging the abandonment of the one-act, one-crime
doctrine would have been futile.” Peeple v. Artis, 232 1ll. 2d 156, 164 (2009). Accordingly, we

 __domnot hold that Heller overruled Kalodimos. Kalodimos remains the law in Illinois and the

individual right to keep and bear arms-<in-¥iinois is subject to the police power.
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D. Vagueness, 'O'verbrw-dth and Due Process
Plaintiffs next argi;e that the Ordinance is so vague and overbroad that it must be stricken

generally and also as ﬁolaﬁng due process. Plaintiffs contend that 'thé language of the Ordigance
is overbroad and it reaches protected categories as announced in Heller.-' Plaintiffs contend that -
no evidence was provided to support defendants’ claim that firearms for hunting, recreational use
and protection were allowed. Conversely, plaintiffs argue that their pleadings fully demonstrated
that commonly used firearms ﬁere banned and thaJ; the Ordinance violates due process due to
being uncoz;sﬁtuﬁonaﬂy vague. Plaintiffs argue that the trial court’s citation to cases defining the
overbreadth doctrine as applying only to protected nghts are meaningless because of Héller.
Plaintiffs note that these arguments are ver-y similar, in fact, intertwined, but dispute the trial
court’s statement that they are simply th¢ same argument.

- The ovgrbreadth doctrine wﬁs judicially created as an extraordinary tool to protect first
amendment rights from the chilling effect of an overbroad statute. Cify of Chicago‘ v. PoohBah
Enterprises, Inc., 224 Tl 2d 390, 436 (2606). Under this doctrine, the challenger to a statute has
the burden of proving that substantial overbreadth exists based on the text of that particular law
and facts as well as préving that a substantial amount of protected condﬁct is impacted.
PoohBah, 224 Il 2d at 437, 442. However, as defendants argue, even if p]@}mtlﬁ‘s could prove

~this, Tilinois courts have not recognized this doctrine outside of the first amendment context. |
on,éle v. Greco, 204 TIL. 2d 400, 407 (2003). Further, plaintiffs’ assertion that it should be
applied in this case in ﬁght of Heller also fails. As described above, Heller did not pronounce the

secezid_amendment right as fundamental. Aocordingly,vplainﬁffs’ overbreadth argument fails as
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the second amendment tight does not enjoy the same protection provided the first amendment.

' Plainfiffs also argue that the Ordinance is so vague, arbitrary, and capricious in its content
and enforcement that it violates due process. Plaintiffs assert that the Ordinance may be found
impermissibly vagué, ‘even if it does not reach prote_ctéd conduct, ifit dém not establish sufficient
. enforcement standards. Kolender v. Lowson, 461 U.S. 352, 358, 75 L. Ed. 2d 903, 909, 103 S.
Ct. 1855, 1858 (1983). Plaintiffs claim that they established before the ﬁal comt that the list of
banned ﬁreérms and other definitions are vague and, as a result, they cannot determine whether
certain ﬁreanns are banned They contend that the. inclusion of “copieé”_or “duplicates” does not
provide any clarity or eliminate the vagueness of the Ordinancé, 5ut adds to the confusion as to
what firearms are actually banned. ‘Plaintiﬂls also argue that the Ordinance lacks guidelines for
enforcement. Therefore, under plaintiffs’ theory that Heller requires that the strict scrutiny test
a.nd not the rational basis test must be applied, they conclude that the trial court erred in applying
~ case law under the rational basis analysis in dismissing their challenge of the Ordinance.

Defendants argue that laws are presumed to be constitutional and a reviewing court must
construe laws to affirm constitutionality whenever reasonably possible. Pegplev. Einoder, 209
IIL. 2 443, 450 (2004). They add that a statute may be unconstitutional as too vague only if it
fails to provide a person of ordina'ry.intel-ligence a reasonable opportunity tra}gmderstand what it
prohibits or if it allows arbitrary and discriminatory enforcemeﬁt. PoohBah, 224 111. 2d at 442.
Plamﬁffs argue thatthe ordinance is void on its face. As our supreme court has-explained, “a
statuté is normally not unconstitutional on its face unless it provides no standard of conduct at all,

i.e., the ambiguity is-so pervasive that it is incapable of any valid application. [Citaticns.] F acial
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challenges to legislation are generally disfax.rored” Pooh Bah, 224 1lL. 2d at 442. |

| In the instant case, the tnalcourt reviewed and detailed the Ordinance’s specific Iist of
weapons and detailed définitions of what constitutes an assault weapon and these constituted
objective criteria for enforcement. Consequently, we agree with defendants that plaintiffs did not
state a cause of action to support a facial due process challenge of the Ordinance. We agree 'v;ith
the trial court that the terms “gopies” and “duplicates” in the Ordinance are 'nét vague, but have
plain and ordinary meanings. Furthermore, the important consideration on a vagueness review is
whether the Ordinance provided specific standards such that a person of ordinary intelligence
could understand the prohibitions and it could be properly enforced. Defendants admit that thé
Ordinance is broadly drawn, :«;nd it is, but that does not'm‘;ike it impermissibly vague. While there
may not be perfect clarity in the wording, the broad language serves the legitimate purpose of
protecting the public. Because Heller did not mandate strict scrutiny review, or any level of
review, the trial court properly found that plaintiffs did not state a cause of action based on the
plain meaning and adequate detail provided in the Ordinance.

E. Equal Prqtection Claim
| Plaintiffs next contend that the Ordinance violates the equai protection clause of the

fourteenth amendment. Plaintiffs argue that the Oer treats similarly s@lated persons
: diﬁ’éreﬁﬂy based on thetype of firearms owned- Plamtlﬁ’s conclude that, because the sgcm_ld
amendment right is a fundamental right, examination of the clalm that dlsparate treatment of
similarly situated persons requires-more than the rational basis analysis utilized by the trial court.

Citing Nordlinger v. Hahn, 505 U.S. 1,10, 120 L. Ed. 2d 1, 12, 112 S. Ct. 2326, 2331
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(1992), the trial court noted that not all classifications are .bar'red by the equal protection clause.
Rather, the equal protection clause “simply keeps governmental decision[-]makers from treating;
differently persons who are in all relevant respects alike.” _Norcﬂmger; S05U.S. at 10, 120 L. Ed.
2d at 12, 112 S. Ct. at 2331. Also, if a fundamental right or suspect clerss is not involved, the
classification only need further a Iegirimate state interest. People v. Farmer, 165 1L 2d 194, 207-
08 (1995). Suspect classifications include race, naﬁonal origin, sex and illegitimacy. People v.
- Bot?uﬁ: 212 1L 2d 166, 176-77 (2004). Assault weapons owners do not comprise a suspect
classification. | |

While plamtiffs are correct tilat the second amendment.is an individual right, the regulation
of these particular ﬁrearms cleédy t‘rjrthers a legitimate government interest under Kalodimos.
The Ordinance provides a nonexbaustive list of weapons, and the copies or duplicates of those
weapons that are banned. Importantly, the Ordinance also provides further specific guidelines and
attributes to determine what types of weapons are covered. Accordingly, we reject plaintiffs’
contention that we should use the strict scrutiny test in this case. Considering plaintiffs’ complete
failure to allege any facts that two owners of similar firearms would be treated differently under
the rational basis test, .the tral court properly dismissed plainﬁﬂ'r.’ equal protection claim.

F. Waiver | -z

Finally, the trial court also considered in detail plaintiffs’ argument that the Ordinance
failed to provide a scienter requirement and whether the Ordinance violates article I section 22,
of the Illinois Constitittion. Defendants argue that plaintiffs forfeited these arguments on appeal

for failing to raise the issues under Rule 341(h)(7). 2101iL 2d R.341(h)(7). Plaintiffs respond
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that they appealed the entire dismissal order, the trial court discussed the scienter issue

extensively for four pages and they fully argued the Illinois Constitution before the trial court.

Plaintiffs claim that they “clearly addressed” these issues by arguing that Kalodimos was

.overruled, citing to the Hlinois Constitution in the appendix to their brief, and asserting the trial -

court misconstrued their arguments on the scienter issue.

Plaintiffs do not raise ﬂlesejssués on their own ments or provide authority to support therr
arguments. We will not cbnduct research or pfovide arguments for parties. Failure to establish
the facts ;'cmd authority for an argument supports a finding that an iséue is waived under Rule 341.
Feret v. Schillerstrom, 363 1. App. 3d 534, 541 (2006). Plaintiffs’ only mention of our
constitution is with respect to the argument involving Kalodimos as addressed above. Likewise,
plaintiffs’ only mention of this iésue is limited at best. In one sentence on page 14 of their brief,
they claim that the trial court “cleaﬂy misconstrued Plaintiffs[’] arguments regarding Staples v.
U.S., 511 U.S. 600 (1993), as it distinguished LS. v. Freed, 401 U.S. 601 (1971),” followed by
citation to the amended complaint and court order in the record. No discussion of the issue or
these cases or any analysis to support the contention that the court erred is provided. Plaintiffs’
one-sentence statement is inﬁdeqlmte, and théir failure to provide support or analysis of these
issues constitutes waiver pursuant to the rules of our court. | E:

1. CONCLUSION
For the foregding reasons, the order of the trial court is affirmed.
Affirmed. |

QUINN and COLEMAN, J1., conur:
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IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

MATTHEW D. WILSON, TROY EDHLUND, and JOSEPH MESSINEO,)
Plaintiffs-Appellants,

V. No. 08-1202
COOK COUNTY, a public body and corporate, TODD STROGER,
‘Board President, in his official capacity, and its Board of Commissioners
in their official capacities, namely: EARLEAN COLLINS, ROBERT -
STEELE, JERRY BUTLER, WILLIAM M. BEAVERS, DEBORAH
SIMS, JOAN PATRICIA MURPHY, JOSEPH MARIO MORENO,

- ROBERT MALDONADQO, PETER N. SILVESTRI, MIKE QUIGLEY,
JOHN P. DALEY, FOREST CLAYPOOL, LARRY SUFFREDIN, '
GREGG GOSLIN, TIMOTHY O. SCHNEIDER, ANTHONY J.
PERAICA, ELIZABETH ANN DOODY GORMAN, and THOMAS
DART, Sherff of Cook County, in his official capacity,

Defendants-Appellees.

ORDER
This cause coming to be heard on Appellant’s Petition for Rehearing,and the court
being fully advised in the premises,

IT IS HEREBY ORDERED that the Petition for Rehearing is DENIED.

Justice 6% E i

NTERED
ORDERE g M /,\

SEP 9 5 2009 Tost }

APPELLATE GOURT, FIRST DISTRICT

J’ﬁstice T /
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NOTICE OF FILING WITH

LINOIS SUPREME COURT
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SUPREME COURT OF ILLINOIS

: SUPREME COURT BUILDING
JULEANN HORNYAK SPR]NGFIELD 62701 FIRST DISTRICT OFFICE
- CLERK OF THE COURT S 20TH FLOOR
(217) 782-2035 : 160 N. LASALLE ST.
. ~ ' CHICAGO 60601
TELECOMMUNICATIONS DEVICE : (312) 793-1332
~ FOR THE DEAF October 20, 2009 - :
(217) 524-8132 . TELECOMMUNICATIONS DEVICE
v FOR THE DEAF
Mr. Victor D. Quilici (312) 793-6185
e e AELOYNEY at Law L
T Box 428

River Grove, IL 60171

In Re: Wilson v. Cook County
109314 (1-08-1202)
Attn:

This office has received and filed as of October 20, 2009
the following in the above entitled cause: ‘

Petition for Leave to Appeal.
Motion for Extension of Time to File Petitiomn.
Motion to File Petition Instanter.
Notice of Appeal (docketing statement due within 14 days) .
Motion for Direct Appeal (Rule 302(b)).
Motion for Supervisory Order (Rule 383).

Motion for Mandamus (Rule 381).

Motion for Consolidation (Rule 384).

Please include the Supreme Court case number in all
correspondence and documents.

All-(b)



LLINOIS SUPREME COURT

SUPERVISORY ORDER OF 9/29/10

A-II-(c)



Supreme Court of Illinois
Clerk of the Court
Supreme Court Building

Spr1ngf1eld TIl1linois 62701
=77 (217) 782-2035

109314

.7

September 129, 12010 :

Mr. Victor D. Quilici
Attorney at Law

P. O. Box 428

River Grove, IL 60171

No. 109314 - Matthew D. Wilson et al., petitiomners, v. Cook

County, etc., et al., respondents. Leave to
appeal Appellate Court Flrst Dlstrlct.

SR [P,

The Supreme Court today DENIED the petition for leave to
appeal in the above entitled cause and entered the enclosed

supervisory order.

The mandate of this Court will issue to the Appellate Court

on November 3, 2010.
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NO.109314 - SUPERVISORY ORDER .

In the exercise of this Court's supervisory
authority, the Appellate Court, First District,
is directed to vacate its order in Wilson v. Cook
County, case No. 1-08-1202 (08/19/09), and
reconsider the matter in light of McDonald, et
al. v. City of Chicago, 130 S.Ct. 3020
(a6/28B/10), to determine if another result is

warranted.

Paintiff-Appellant’s Exhibit A (Page 2 0f2)
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"COOK COUNTY

AMM]

ENDED ORDINANCE
06-0-50

(Certified Nov. 14, 2006)

[See following Name Change and
re-numbering of Sections, 07-0-36
BLAIR HOLT.] at A-IlI(a)
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06-0-50
- ORDINANCE

_ Spensored bﬁf
THE HONORABLE LARRY SUFFREDIN, COUNTY COMMISSIONER
' ‘ Co-Spensored by
‘THE HONORABLE JOHN P. DALEY AND JOAN PATRICIA MURPHY
COUNTY COMMISSIONERS

- - AMENDMENT TO THE :
“COOK COUNTY BEADLY WEAPONS PEALER CONTROL ORDINANCE

- WHEREAS, the Federal assault weapons ban, of the Violent Crime’ Control and Law Enforcement Act of
1994, as amended, 18 USC Sec. 921 et seq. expired on September 13, 2004; and’

WHEREAS, the County Board desires to (1) amend Ordinance 93-0-37, as amended by Ordinance 93-
0-46 and Ordinance 99-0-27, Article I, Section 1-2 by striking and deleting langudge in section 1-2; and
(2) amend Ordinance 93-0-37, as amended by Ordinance 93-0-46 and Ordinance 99-0-27, Article VI, by
deleting and adding language as ‘stricken through and underlined below. .

NOW, THEREFORE, PURSUANT TO THE HOME RULE AUTHORITY OF THE COOK
COUNTY BOARD OF COMMISSIONERS, AS VESTED IN IT BY. THE ILLINOIS
CONSTITUTION OF 1970, HEREBY AMEND PORTIONS OF THE ORDINANCE, AS
FOLLOWS: ' -

ARTICLE I. GENERAL PROVISIONS
Section1-2 Applicability.

(@) This article shall control the licensing of all firearms dealers within Cook County
except in home rule municipalities which have a separate municipal ordinance specifically-
regulating the ﬁcensing_ of firearms dealers. p
(b) Pursuant to Article VH, Section 6(c) of the 1970 Constitution of the State of Ilinois, if
this article conflicts with an ordinance of a home rule municipality, the municipal
ordinance shall prevail within its jurisdiction. - )

ARTICLE VI. ASSAULT WEAPONS BAN

- Section 6-1 Definitions.

As used in Article VI of this Ordinance, the following terms shall have the following meaning:
(a) “Assault weapon” means: -

€8] A se_miautoméﬁc rifle ﬂaat has’ the capacity to accept a large capacifv }_r_xagaiine
detachable or otherwise and ope or more of the following: S
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(P:N) Only a pistol grip ‘without a stock attached;

(B) . Any feature capable of ﬁmctioning’ as a protruding grip that can be held by the
non-trigger hand;- : ;

(©)  Afolding, telescoping or thumbhole stock;

(D) A shroud attached to the barrel, or that partially or completely encircles the
barrel, allowing the bearer to hold the firearm with the non-trigger hand without being
bumned, but excluding a slide that encloses the barrel; or

(B) - A muzzle brake or muzzle compensator: _

A semiautomatic pistol or any semi-automatic rifle-that has a fixed magazine, that has the

capacity to accept more than 10 rounds of ammunition;

3

or more of the following:

@

&

©

A semiautomatic pistol that has the capacity to accept a detachable magazine and has one

(A) Any feature capable of functiening as a protruding gﬁp that can be held by the
non-trigger hand; _

- {B) A folding, telescoping or thumbhole stock; -

© A shroud attached to the barrel, or that partially or'completely encircles the

‘bamzel, allowing the bearer to hold the firearm ‘with the non-trigger hand without being

burned, but excluding a shde that encloses the barrel;
() A muzzle brake or muzzle compensat(n-; or

'(E) The capacity to accept a detachable magazine at some location eutside of the
pistol grip. T

A semiautomatic shotgun that has one or more of the following:

(A)  Onlya pistol grip without a stock attached; :

(B) - Any feature capable of functioning as a protruding grip that can%be held by the
"non-trigger hand; . - ’

(O) A folding, telescoping or thumbhole stock:

D) A fixed magazine capacity in excess of § rou‘ridg; or
(E)  Anability to accept a detachable magazine; .
Any ShO@ with a revolving cylinder.

Gonvcréion kat, part or combination of parts, from: which an assault Wéap?m can be

assembled if those parts gre in the possession or under the control of the samie person;

AIll-2 ' (




(75 Shall include, but not be limited fo, the assault weapons models identified as-follows:

A The following rifles or copies or dupligatm thereof:

@ - -AK,AKIVI,AKS AK-47, AK-74; ARM, MAK90, Misr, NHM 90, NHM
.91,SA 85, SA 93, VEPR; : S

G AR-I0; |

(i)  AR-15, Bushmaster XMIS, Armalite M15, of Olymplc Arms PCR,
@) AR70;

(") Calico Liberty;

(ﬁ) Dragunov SVD Suiper Rifle or Dragunov SVU;

-

(vip) _Fabrique Natxonal FIN/FAL, FN/LAR, or FNC
(vm) Hi-Point Carbme o
(X  HE-91;HK.93, HK-94, ot HR-PSG-1;
- (x) Kel-Tec Sub Riﬂe; |
(xi) Saiga; '
i) SAR-8, SAR-4800;
{(xiii) - SKS with detachable magazine;
(iv) SLG9s;
(xv).  SIR 95 or 96:
- (xvi).  Steyr AUG;
(avii) Sturm, Ruger Mini-14; . TF
(xvm) Taver; | -
Axix). Thompson 1927, Thompson MI or 'Ihompsen 1927 Commando; or
(X))  Ug, Gahl and Uz Sporter Gahl Sportcr or Galil Smper Rifle (Galatz).

. B . The following: plstols or copies or duplicates -thcreof:

®  CglicoM:110; R o
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(@)  MAC-10, MAC-11, or MPA3:;
()  Olympic Amms OA;
()  TECS, TEC-DC9, TEC-22 Scorpion, or AB-10; or
@ U
© - ‘ 'i_'hc following shiotguns or copies or duplicates thereof:
@ Armscor 30 BG;
) SPAS 12 or LAW 12;
- (i)  Stiker 12; or
{iv) Streetsweeper.
(b) “Assault ,Weapoﬂ” does not include any firearm that has been fmade permanently inoperable, or
satisfies the definition of “antique firearm,” stated in this Ordinance, or weapons designed for Olympic
target shooting events. .
{c) Te&chble magazine” means any ammunition feeding device, the function of which is to deliver one
or more amumunition cartridges into the firing chamber, which can be removed from the firearm without
the use of any tool, mncluding a bullet or amr‘nunitionf cami_dg .

(d) “Large capacity .magazine” means any- ammunition rfeedjng device with the capacity to accept more
than 10 rounds, but shall not be construed to include the following: ' . -

(1). A feeding device that has been permanently altered so that it cannot accommodate more
than 10 rounds.

()  A22caliber tube ammunition feeding device.
3) A tubular magazine that is contained in a Iéver-action firearm.

(e) “Muzzle brake™ means a device attached to the muzzle of a weapon that utilizes. mcapmg gas to
reduce recoil. ' ’ , : : -

® “Muzzle compensator” meané a device attached to the muzzle of a weapon that utilizes escaping gas
to control myzzle movement. : o :

Section6-2  Assault weapons and large capacity magazines - Sale prohibited - Exceptions.

@) No. person shall manufacture, sell, offer or display for sale, give, lend, transfer owrier'ship of;
acqujre_ Or possess any assault weapon or large capacity magazine. This subsection shall not apply to:.

Alll-4



) the sale or transfer to, or possession by any officer, agent, or employee of Cook
County or any other municipality or state or of the United States, members of the armed
forces of the United States; or the organized militia.of this or any other state; or peace
-officers to the extent that any such person named in this subsection is otherwise
authorized to acquire or possess an assault weapon and/or large capacity magazine and

- does so while acting within the scope of his or her duties; ’ '
(2) . transportation of assault Wweapons or large capacity magazine if such weapons are
~ broken down and in a non-functioning state and are not immediately accessible to any

—-
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person.

®)  Any assault weapon or large capacity magazine possessed, sold or transferred i violation of

subsection (a) of this séction is hereby declared to be contraband and shall be seized and disposed of.in
accordance with the provisions of Section 6-2 of this Ordinance. - .

(c) Axny person found in violation of this secuon shall be sehtepced to not more than six months
imprisonment or fined not less than $500.00 and not more than $1,000.00, or both. )

@ Any person who, prior. to .Athe eﬂpctiye date of the ordinance codified in this Ordinance, was
‘legally in possession of an assault weapon or large capacity magazine prohibited by this section shall have
90 days fiom the effective date of the ordinance to do any of the following without bemg subject to.

prosecufion hereurider:

) To remove thé assault weapon or large capacity magazine from within the Limits
of the County of Cook; or

@) To modify the assault weapon or large capacity magazine either to render it
permanently inoperable or to permanently make it a_device no longer defiried as an
assault weapon or large capacity magazine; or

(3)-  To surrender the assault Weapon or large capacity magazine to the Sheriff or his
designee for disposal as provided below. = - ' :

Section 63 DPestruction of weapons confiscated. _
Whenever any firearm or large capacity magazine is surrendered or confiscated pursuant to the
terms of this Ordinance, the Sheriff shall ascertain whether such firearm is needed as evidence in any

K such firearm-or large capacity magazine is not requlred for evidence it shall be destroyed at the -

i direction of the Sheriff. A record of the date and method of destruction an im§ntpry or the firearm or
large capacity magazine so destroyed shall be maintained. '

- Approved and adopted this 14th day of November 2006. M < W

/ BOBBIE L. STEELE, President
Cook County Board of Commissioners
(SEAL) _

Attest:

DAVID ORR, County Clock | NOV 1 4 2005

cou___R72838
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‘ ORDINANCE

Sponsored by
THE HONORABLE DEBORAH SIMS AND LARRY SUFFREDIN
COUNTY COMMISSIONERS

ORDINANCE AMENDMENT CREATING THE BLAIR HOLT ASSAULT WEAPONS BAN

BE IT ORDAINED, by the Cook County Boafd of Commissioners that Chapter 54 Licénses, Permits
' : - and Miscellaneous Busmess Regulations, Article IIi, Division 4, beginning with Section 54-211 is hereby

.. amended to read as follows: ~

Y

Division 4. Blair Holt Assault Weapons Ban

Approved and-adopted this 19th day of June 2007.

R
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DIVISION 4. BLAIR HOLT ASSAULT WEAPONS BAN*

- *Edltor’s note. Ord. No. 07-O- 36, adopted June 19, 2007, amended the title of Div. 4, Assault

i Weapons to read as herein set out.

Sec. 54-211. Definitions.

The. following words, terms and phrases, when used in this division, shall have the meanings

*  ascribed to them in this section, except where the context clearly mdtcates a different meaning:

Assault weapon means:

. {1) A semiautomatic rifle that has the capacity to accept a large capacity magazine
- detachable or otherwise and one or more of the fol!owing:

" (A) Only a pistol grip without a stock attached;

(B) Any feature capable of’ functlomng as a protrudmg gnip that can be held by
the non-tnigger hand; .

{C) -A folding, telescoplng or thumbhole stock

{D) - A shroud attached to the- barrel, or that partially or completely encircles the
barrel, allowing the bearer to hold the firearm with thé non-trigger hand without
being bumed, but excluding a slide that encloses the barrel; or

{E) A muzzie brake or muzzle compensator‘ )

{2) A semiautomatic pistol or any semi-automatic rifle that has a fixed magazme ‘that
has the capac:ty to accept more than ten rounds of ammunition; ‘

(3) A semiautomatic pistol that has the capacity to accept a detachable magazine ‘and
has one or more of the following:

{A) Any feature capable of functlioning as a protmdmg grp that can be held by
the non-trigger hand;

{B) A folding, telescoping or thumbhole stock;

C) A shroud attached to the barrel, or that partially or compleétely encxrdes the
barrel, allowing the bearer to hold the firearm with the non-trigger hand without
being burned, but excluding a slide that encloses the barrg,-!;

{D) A muzzle brake or muzzle compensator; or -~

. (E) The capacity to accept a detachable magazine at some focation outside of
the pistol grip.

(4) A semiautomatic shotgun that has one or more of the following:
{A) Only a pistol grip without a stock attached'

(B) Any feature capable of functlonmg as a protruding grip that can be held by
the non-tngger hand;

{C) A folding, telescoping or thumbhole stock;

http://library 1.municode com/12156/DocView/13805/1/87/90 11127167

AllI(a)(1)




P ’ ' . (D) A fixed magazine c‘épacity- in exeess of five rounds; or
o S (E) An abili ity to accept a detachable magazme‘

o | "~ (5) Any shotgun with a revolving cylinder.

. A - (6) Conversion kit, part or combination of parts, from which an assault weapon can.be
R ‘ assembled if those paris are in the possessnon or under the control of the same person;
C ) (7) Shall include, but not be fimited to, the assault weapons models |dent1ﬁed as
. _ follows: :

(A) The following nﬂes or copies or dupllcates thereof:

o (i) AK, AKM, AKS, AK-47, AK-74, ARM, MAK90, Misr, NHM 90, NHM
91, SA 85, SA 93, VEPR: _

- S . @) AR-10; .

o A : @) AR-15, Bushmiaster XM15, Armalite M15, or Olympic Arms PCR;
(V) ART0; |

) Cahco L:berty

&

(vi) Dragunov SVD_Sniper Rifle or Dragunov SVU;
(vii) F.Aabn'que National EN/FAL, FN/LAR, or FNGC:
{viii) Hl Point Carbme'

(ix) HK-91, HK-93; HK- 94 or HK-PSG-1;

(x) Kel-Tec Sub Rifle;

P

A

(x1) Saiga;
(xii) S’AR-é, SAR-4800;
(xiii) SKS with detachable magazine;‘
(xiv) SLG 95;
. {(xv) SLR 95 or 96;
(xvi) Steyr AUG

N\

I

(xvii) Sturm, Ruger Mini-14;

{xviit) Tavor;

(xux) Thompson 1927, Thompson M1, or Thomipson 1927 Commando
or

B

=
4
&
<
<
-

. () Uzi, Galit and Uz Sporter, Galil Sporter or-§am Sniper Rifle
S (Galatz). -

(B) The fo!lowmg pistols or copies or duplicates thereof:
(|)_ Cal;_.co M-110; . °
() MAC-10, MAC-11, or MPA3;
(ii)) Olympic Amis OA;
(iv) TEC-9, TEC-DC9, TEC-22 Scorpion, or AB-10; or
(v) Uz |

http-//libraryl municode_com/12156/DocView/13805/1/87/90 11/27/07
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(C) Thie foﬂowmg shotguns or copces or duplicates thereof:
) Axmscor 30 BG;
(i) SPAS 12 orLAW 12;
(i) Striker 12 or
i) Streetsweeper. - S -

"Assault weapon" does not include any firearm that has been made permanently inoperable, or satisf ies
the definition of "anhque firearm,” stated in this sectton or weapons’ desngned for Olympic target
shooting events.

Detachable magazine means any ammunition feeding device, the furiction of which is to deliver
one or more ammunition cartridges into the firing chamber, which can be removed from the firearm
wﬂhout the use of any tool, mcludmg a bullet or ammunition cartridge.

Large capacdy magazine means any ammunition feeding device w:th the capacaty to acoept
more than ten rounds, but shall not be constiued to mdude the following:

(1) A feeding device that has been petmanenﬂy altered so that it cannot accommodate
more than ten rounds.

(2) A 22 caliber tube ammuhiﬁon feeding device.
3) A tubular magazine thatis contained in a lever-action firearm.

Muzzle brake means a device attached {o the muzzle ofa weapon that utilizes escaping gas to
reduce recoil. -

Muzzle compensator mieans a devicé attached to the muzzle of a weapon that utlhzes escaping
gas to control muzzie movement. :

(Ord. No. 93-0-37, § 6-1, 10-19-1993; Ord. No. 93-0-46, §6 1, 11-16-1993; Ord. No. 94-0-33, 7-6-
1994; Ord. No. 99-0-27, Pt 3(6-1), 11-23-1999; O¢d. No. 06- 0—50 11-14-2006.)

NN N N N S
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Sec. 54-212. Assault weapons and large capacity magazines; sale prohibited;
exceptions.

NSNS

£

(a) No person shall manufacture, sell, offer or display for sale, give, lend, transfer ownership
of, acquire or possess any assault weapon or large capacity magazine. This subsection shall
not apply to:

(1) The sale or transfer to, or possession by any officer, agent, or employee of Cook
County or any other municipality or state or of the United States, members of the armed
forces of the United States; or the organized militia of this or any other state; or-peace
officers to the extent that any such person named in this subsection is otherwise -
authorized to acquire or possess an assault weapon and/ordarge capacity magazine and
does so while acting within the scope of h:s or her duties;

(2) Transportation of assault weapons or large capacity magazme if such weapons are
broken down and in a nonfunctioning state and are not immediately accessible to any
person.

{b) Any assault weapon or large capacity magazine possessed, sold or transferred in viQiaiioh
of Subsecticn {2) of this section is hereby declared to be contraband and shall be seized and
disposed of in accordance with the provisions of Section 54-213.

(c) Any person found in violation of this section shall be sentenced to not more than six months
imprisonment or fined not less than $500.00 and not more than $1,000.00, or both.

hitp://hbrary 1 municode.com/12156/DocView/13805/1/87/90 _ 11727107
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CONSTITUTIONAL AMENDMENTS,
STATUTES AND ORDINANCES INVOLVED

Second Amendment to the United 'Stat&s_ Constitution:

A well regulated militia being necessary to the security of a free state, the nght
To keep and bear arms shall not be infiinged,

Text

144

Fourteenth Amendment to the United
States Constitution

Section 1. AUl persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or immumities of citizens of the

United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians
not taxed. But when the right to vote at any election for the choice of electors for President
and Vice President of the United States, Representatives in Congress, the Executive and
Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the
male inhabitants of such State, being twerity-one years of age, and citizens of the United
States, or in any way abridged, except jfor participation in rebellion, or other crime, the basis
of representation therein shall be reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No one shall be a Senator or Representative in Congress, or elector of President
and Vice President, or hold any office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a member of any State legislature, or as an executive or judicial officer
of any State, to support the Constitution of the United States, shall have engaged in
-insurrection or rebellion against the same, or given aid or comfort to the enemies thereof-
But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing insurrection
or rebellion, shall not be questioned. But neither the United States nor any State shall
assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any slave; but all such debts,
obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the ’”
provisions of this article.

Article I, Section 22, Illinois Constitution

Subject only to the police po&er, the right of the individual citizen to
Kegp and bear arms shall not be infringed. :

ATII(b)(1)
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P Illinois Criminal Code (1961); Illinois Revised Statutes, Article 7

ARTICLE 7. JUSTIFIABLE USE OF FORCE; EXONERATION

- (720 ILCS 5/7-1) (from Ch. 38, par. 7-1)
Sec. 7-1. Use of force in defense of person.

(a) A person is justified in the use of force against another when and to the extent that he
reasonably believes that such conduct is necessary to defend himself or another against such
other's imminent use of unfawful force. However, he is justified in the use of force which is
intended or likely to cause death or great bodily harm only if he reasonably believes that such
force is necessary to prevent imminent death or great bodily harm to himself or another, or
the comnmission of a forcible felony. ’

(b) Irr no case shall any act involving the use of force justified under this Section give rise to
any daim or liability brought by or on behalf of any person acting within the definition of
“aggressor" set forth in Section 7-4 of this Article, or the estate, spouse, or other family

- ‘member of such a person, against the person or estate of the person using such justified
force, unless the use of force involves willful or wanton misconduct.
(Source: P.A. 93-832, eff. 7-28-04.) ’ o7 B

(720 ILCS §/7-2) {from Ch. 38, par. 7-2)
Sec. 7-2. Use of force in defense of dwelling.

(a) A person is justified in the use of force against another when and to the extent that he
reasonably believes that such conduct is necessary to prevent or terminate such other's
unlawful entry into or attack upon a dwelling. However, he is justified in the use of force which
is intended or likely to cause death or great badily harm ounly if:

(1) The entry is made or attempted in a violent, riotous, or tumuftuous manner, and he
reasonably believes that such force is necessary to prevent an assault upon, or offer of
personal violence to, him or another then in the dwelling, or

(2) He reasonably believes that such force is necessary to prevent the commission of a
felony in the dwelling.

(b) In no case shall any act mvolvmg the use of force justified under this Section give rise to
any daim or liability brought by or on behalf of any person acting within the definition of
“aggressor* set forth in Section 7-4 of this Artide, or the estate, spouse, or other family
member of such a person, against the person or estate of the person using such justified
force, unless the use of farce involves willful or wanton misconduct.

(Source: P.A. 93-832, eff. 7-28-04.) '

(720 ILCS 5/7-3) (from Ch. 38, par. 7-3)
Sec. 7-3. Use of force in defense of other property.
(a) A persan is justified in the use of force against another when and to the extent ‘that he
reasonably believes that such canduct is necessary to prevent or terminate such other's
trespass on or other tortious or criminal interference with either real property (other than a
dwelling) or personal property, lawfully in his pessession or in the possession of another who
is a member of his immediate family or household or of a person whose property he has a
{egal duty ta-protect. However, he is justified in the use of force which is intended or likely to
cause death or great bodily harm only if he reasonably believes that such force is necessary to ,E-“
prevent the commission of a forcible felony. -
{(b) In no case shalt any act involving the use of force justified under this Section give rise to’
any dlaim or habmw brought by or on behalf of any person acting within the definition of
“aggressor? set forth in Section 7-4 of this Artide, or the estate, spouse, or other family
member of such a person, against the person or estate of the person using such justified

Alll(b)(2)



NN SN

-

NSNS N N

NN SN SN s
b

SUPPLEMENT 1

force, unless the use of force involves willful or wanton misconduct.
(Source: P.A. 93-832, eff. 7-28-04.)

{720 ILCS 5/7-5) (from Ch. 38, par. 7-5)
Sec. 7-5. Peace officer’s use of force in making arrest.

(a) A peace officer, or any persan whom he has summoned or directed to assist him, need
not retreat or desist from efforts to make a lawful arrest because of resistance or threatened
resistance to the arrest. He is justified in the use of any force which he reasonably believes to
be necessary to effect the arrest and of any force which he reasonably believes to be
necessary to defend himself or another from bodily harm while making the arrest. However,
he is justified in using force likely to cause death or great bodily harm only when he

- reasonably believes that such force is necessary to prevent death or great bodily harm to

himself or such other person, or when he-reasonably believes both that:

(1) Such force is necessary to prevent the arrest from being defeated by resistance or
escape; and

(2) The person to be arrested has committed or attempted a forcible felony which involves
the infliction or threatened infliction of great bodily- harm or is attempting to escape by use of

-a deadly weapon, or otherwise indicates that he will endanger human life or inflict great bodily

harm unless arrested without delay.

(b) A peace officer making an arrest pursuant te an invalid warrant is justified in the use of
any force which he would be justified in using if the warrant were valid, unless he knows that
the warrant is invalid.

{Source: P.A. 84-1426.)

(720 ILCS 5/7-6) (from Ch. 38, par. 7-6)
Sec. 7-6. Private person's use of force in making arrest.

(@) A private person who makes, or assists anather private person in making a lawful arrest
is justified in the use of any force which he would be justified in using if he were summoned or
directed by a peace officer to make such arrest, except that he is justified in the use of force
{ikely to cause death or great bodily harm only when he reasonably believes that such force is
necessary to prevent death or great bodily harm to himself or another.

(b} A private person who is summoned or directed by a peace officer to assist in making an
arrest which is unlawful, is justified in the use of any force which he would be justified in using
if the arrest were lawful, unless he knows that the arrest is unlawful.

{Source: Laws 1961, p. 1983.) ’

{720 1LCS 5/7-8) (from Ch. 38, par. 7-8)
Sec. 7-8. Force likely to cause death or great bodily harm.

(a) Force which is likely to cause death or great bodily harm, within the meaning of Sections
7-5 and 7-6 includes:

(1) The firing of a firearm in the direction of the person to be arrested, even though no
intent exists to kill or inflict great bodily harm; and
(2) The firing of a firearm at a vehicle in which the person to be arrested is riding.

{b) A peace officer's discharge of a firearm using ammunition designed to disable or control
an individual without creating the likelihood of death or great bodily harm shatl not be
considered force likely to cause death or great bodily harm within the meaning of Sections 7-5
and 7-6. »

{Source: P. A. 90- 138, eff. 1 1-98. )

{720 1ILCS 5/7-14) (fromy Ch. 38, par. 7-14)

Sec. 7-14. Affirmative defense.

A defense gf justifiable use of force, or of exoneration, based on the provisions of this Artlcle is -
an affirmative defense.

{Source: Laws 1961, p. 1983.)

ALI(b)(3)



linois Code of Civil Procedure. 735 ILCS 5/2-615

5/ 2—615_. Motions with respect to pleadings
§ 2-615. Motions with respect to pleadings. (2a)
All objections to pleadings shall be raised by motion.

“The motion shall point out specifically the defects

complained of, and shall ask for appropriate relief,
such as: that a pleading or portion thereof be stricken
because substantially insufficient in law, or that the
action be dismissed, or that a pleading be made more

- definite and eertain in a specified particular, or that

de31gnabed immaterial matter be stricken out, or that
necessary parties be added, or that designated xms—
joined parties be dismissed, and so forth.

(b) If a pleading or a division thereof is objected to
by a motion to dismiss or for judgment or to strike out
the pleading, because it is substantially insufficient in
law, the motion must specify wherein the pleading or
division thereof is insufficient.

(¢) Upon motions based upon defects in pleadings,
substantial defects in prior pleadings may be consid-
ered.

(d) After rulings on motions, the court may enter
appropriate orders either to permit or require plead-
ing over or amending or to terminate the litigation in
whole or in part.

(e) Any party may seasonably move for judgment
on the pleadings.

P.A. 82-280, § 2-615, eff. July 1, 1982

Formerly IILRev.Stat.1991, ch. 110, ¥2-615.
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The subject amended Ordinance is set forth in the Record at R.C-90 and at R.C-367.
[To clarify amended ordinance references, Plaintiffs have shown its paragraph
numbers as reflected in the certified copy provided by the Cook County Clerk,

David Orr, thus reflected in all their pleadings. Since the ordinance was re-named

“Blair Holt Assault Weapons Ban,” and paragraphs re-numbered (Amendment to

;itle of Div. 4, Assault Weapdns, 6/19/07), Plaintiffs have shown said re-numbered
paragraphs in brackets—anticipating tile County Defendants will continue to
reference same under the re-numbered scﬁeme. See also, Appendix A-23 and A-28.
PARTIES: The parties are citizens of Illinois, and all reside in the county of Cook.

| Troy Edhlund is a citizen/resident of Rolling Meadows, in Cook Coﬁnty,.lllinois, and
is the owner of several ﬁrearms-magazines and gun parts which he legaliy purchased,
including: (a.) M-1 Carbine, which is a semi-automatic rifle with a detachable magazine;
(b.) M-1 Garand with a fixed magazine; c.) Smith & Wesson P99 pistol; (d.) French
MAS 49/56 semi-automatic rifle; and (e.) Romak iII Romanian semi-automatic § mm.
rifle (R.C-342-343). In addition to the firearms that Troy Edblund owns, he desired to
legally purchase additional firearms, parts and accessories, including some for the
firearms he now owns, but refrained from doing so because of his inability to determine
with certainty if the subject amended ordinance in fact bans both the firearms he owns
and the parts and accessori'es‘(RC-342). .

Troy Edhlund is a law-abiding citizen who has never been convicte__;g oj a cdme, who

possesses the said ﬁmarms for self-protection and protection,;of his wife and two cl;_ildren
in their home, as part of a collection, and for target shooﬁng and hunfing, | Hc has -z; FOID

card issued per the Illinois F OID ACT, 430 ILCS 65/1 et. seq. (R.C-343); A-19.

AIV(D)
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Matthew D. Wilson is a citizen/resident of the Village of Broékﬁeld,‘ in Cook
County. Illinois, and owns several firearms which he ;egally- puréhésed, including a
Walther P99 pistol, and a S&W 22A pistol, In addition.to the firearms that Plaintiff
- Matthew D. Wilson owns, he desired to legally purchase additional firearms, parts and

accessories, including some for the firearms he now owns, but reﬁamed from doing so
because he was unable to determine with certainty if the subject amended ofdinance in
fact bans i)oth his firearms and the parts and accessories (R.C-343, 344).

Matthew D.‘ Wilson is a law-abiding citizen having never been convicted of a crime,
and who possesses the said firearms for self—prbtecﬁon and protection of himself and his
wife in their home, and for target shooting. He has a FOID card issued by the Tllinois
State Police pursuant to ﬁle FOID Act, 430 ILCS 65/1 et. seq. (R.C-344; A-19.

j oseph Messineo is a citizen/resident of the Village of Melrose Park, in Cook
County, Illinois, and the owner of several firearms and magazines which he legally
purchased, including: an M-1 Carbine and an M-1 Garand with a fixed magazine. In
addition to the firearms that Plaihtiﬂ' Joseph Messinéo owns, he desired to legally
purchase additional firearms, parts and accessories, including some for the firearms he
now owns, but refrained from doing so because he was unable- to determine with certainty
if the subject amended ordinance bans both his firearm and the parts and accessories |

-(R.C-344-345). joseph Messineo is a law-abiding citizen who has never been convicted
of a crime, and who possesses the firearms for self-protection and proteciiqn of himself
and his son in their home. He also uges his firearms for World Waf II ge?hachh@ntg.-\adth
a re-enactment club of which he is a member, and for target .shooﬁng. He has a FQID

éard issued by the State Police pursuant to FOID Act, 430 ILCS 65/1 et.seq. (KC—345).
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JURISDICTION

Pursuant to-Supreme Court Rule 367, Plainfiffs/Appellants respectfully Petition this-
Honorable Court for Rehearing in this matter. On August 19, 2009, a Tribunal of the
Third Division of this Court entered its Judgment affirming the decision of the Circuit
Court of Cook County, Chancery Division, in favor of the Defendants/Appellees.

This Petition is filed within 21 days of the entry of the Judgment in thxs matter.

'NATURE OF CASE

The Plaintiffs are citizens and resi_dents of the County of Coeok, Sate of Illinois.

an amendment of'the: Coeszounty Deadly Weapans Deale

Ordmance (smce re-named “Blalr Holt Assault Weapons B‘ i ) enacted en' November

14, 3200'_6; .eachz of the sa1d pa_rtxes were subject to arrest and prosécution 'fo.r the possession

- of various firearms and/or magazines they owned, and posSes‘sed within Ceok County,

and thereby subj ect-to fines and inprisonment. | See amended ordinance in Plaintiffs main
Brief at R. C-90; R.'C-367; A-23 and A-28.

- On February 21, 2007, Plaintiffs filed suit for Declaratory Judgment and
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Injunctive Relief in the Chancety Division of the Circuit Court of Cook County, litinos,
against the Connty of Cook, its County Board members and the Sheriff of Cook County,
Thomas Dart, in his"oﬁicial cépacity R. C-03). Pldintiffs filed an Emergency Motion for
- Injunetive Relief on March 1, 2007 (R-C-75), and on March 28, 2007, the Defendants
filed a 2-619.1 Motion pursuant to the Illinois Code of Civil Procedure, 737 ILCS 2-619
(R.C-228). After briefs were filed by the parties, and oral argument heard on 6/8/07 (R.
02), the Honorable Philip Bronstein entered an Order on 8/17/07 dismissing the initial
Complaint with Ieave to amend (R. C-333). On September 26, 2067, Plaintiffs filed an
Amended Complaint (R.C-340). On November 27, 2007, the Defendants filed a 2_-619
Motion to Dismiss (R.C-406), and en December 3, 2007, Plaintiffs filed a Motion to
Dismiss the 2-619 Motion en 'technicai grounds (R. C-412). On December 6, 2007, the
Honorable Philip L.- Bronstein entered an Order clarifying the Defendants’ Motion as
mislabeled and in fact a 2-615 motion (R. C-432); A-18. Shortly therea_fter, Judge
Bronstein retired from the bench. Subsequent to briefs filed by the parties, and orel
‘argument heard on April l;_ 2008 ( R. 53), on April 29, 2008, Her Honor, Mary K.
Rochford entered an Order dismissing the Amended Complaint with prejudice (R. C-

489) Itis from the 4/29/08 Order of Dlsmlssal that the Plamtlffs appeal Bnef

'Appendlx (A-l) 011 5/ 14/08 Metlen to Stay enforcement Was ﬁl ff:
| ; Appellants ( A-40 ) responded to by Defendants on 6/3/08 (A-49), and denied by ﬂns
Couit on June 4, 2008 (A_-6 1). ThlS Court heard oral argument on June 17, 2009, and on
August 19, 1009, entered its Opinion affirming the decision of the lower court for the
Defendants. Plaintiffs filed this Petition for Reharmg within 21 days of the J udgment

Note All references to the Appendlx relate fo those attached to Plamuﬁfs main Bne£
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'STATEMENT OF FACTS

On Nm}ember 14, 2006,41:115 County Commissioners of County ef_Cook,
a pubhc body as defined in 5 lLCS 120/1 et seq., enacted an Amendment to the Cook
County Deadly Weapons Dealer Control Ordinance (“the Ordinance”). The Amendment
sets forth therein its own definitions of “Assault Weapons” and makes it a crime for any
person who “shall 'manufacture, sell, offer or display for eale, give, lend, tran__éfer
“ownership of; acquire or possess any assault weapon or large capacity magazme” RC—
~ 370. As a penalty, the Ordinance provides that “{n]ny’vperson found in violation '(lf this
section shall l)e'sentenced to.not more than six months imprisonment, or fined not 1é$s -
than $500.00 and not more than $1,000.00, or both.” R.C-371. The Ordinance further
re-quires that persons who, prior to the enactment of this Amended Orclinance, legally
possessed an assault weapon or large capaclty magazine prohibited by this section “shall
have ninety (90) days from the el_fective date of the Ordinance to do any ef the following
without being subject to prosecutidn: . |
(a.) To remove the assault weapon or large capacity magazine from within the lmnts

.

of the County of Cook;

© b)) To'modify

) nermanently moneranve or to permanently make ita. devwe no longer deﬁned as afi
assault weapon or large capacity mag;azme;

(c.) To s‘urrender the assault weapen or large capacity magazine to the Sheriff or his
designee for disposal as provided below.” R.C-371.

~ The Ordlnance provides.ﬁxrther for the destruction of conliscated firearms upon

direction of the-Sheriff if he ascertains that same is not required'for' evidence (R.C-371).
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The subjoct amended Ordinance is set forth in the Record at R.C-90 and at R C.367,
[To clarify mended ordinance references, Plaintiffs have shown its paragraph numbers

- in their Min Brief as reflected in the certified copy prov-ided by the Cook Coimty Clerk,
David Orr, thus reflected in all their pleadiﬁgs_. Since the ordinance was re-named “Blair |
Holt Assault Weapons Ban,” and paﬁgaphs re-numbered (Amendrﬁent to title of Div. 4,
Assault Weapons, 6/ 19/07)_, Plaintiffs have shown said re-numbered paragraphsm
brackets~anticipatiﬂg the County Defendants will continue to reference same under the
re-numbered scheme.] | |

PARTIES: The plaintiffs are ciﬁzex;s of Mlinois, and all reside in the county of Co_oic,

_ Trdy Edhlund is a ;:itizen)resident of Rolling Me_adows, in Cook County, Iliin‘ois, and
is th§ owner of several firearms magazines and gun parts which he Iegally purchased,
including: (a.) M-1 Carbine, which is a semi-automatic rifle with a detachable magazine;
(b.) M-1 Garand with a fixed magazine; c.) Smith & Wesson P99 pistol; (d.) Er_énch
MAS 49/56 semi-automatic rifle; and (e.) Romak III Romanian semi-automatic $ mm.
rifle (R.C-342-343). In addition to the_: fircarms that Troy Edhlund owns, he desired to
legally purchase additional firearms, parts.and accessories, mcludmg some for the

' ﬁrearms he oW owns, but reﬁamed from domg S0 because of his mablhty to determme

and the parts arid accessorics (R.C-342).

Trby Edhlund is a law-abiding citizen who has never been convicted of a c'n"me‘, ‘who
possesses the said firearms for self-protection and protectib_n of his wife and two children
in their home aspartofa collectlon, and for target shooting and hunting. He has a FOID

card lssucd per the Hlinois FOID ACT, 430 ILCS 65/1 et. seq. (KC 343) A—I9
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Maﬂhew D. Willson is a cifizen/resident of the Village of Brookfield, in Cook

" County. Illinois, and owns sevefal ﬁrearms which he legally purchased, including a
Walther P99 pistol, and a S&W 22A pistol, In ad;dition to the ﬁrearms that Plainﬁff

- Matthew D. Wilson owns, he desired to legally purchase additional firearms, parts and
accessories, i;lcluding some for the firearms he now owns, but refrained from doing so
because he was unable to determine with certamty if the subjecf amended ordinance in
* fact bans both his firearms and the parts and aecesmﬁes (R.C-343, 344).

Matthew D. Wilson is a law-abiding citizen having never been convicted of a crime,
and who possesses the said ﬁrearms for self-protection and protection of himself and his |
wife in their heme, and for target shooting. He hasa F OID card issued by the Illinois
State Police pursuant to the FOID Act, 430 ILCS 65/1 et. seq. (R.C-344; A19.

Joseph Messineo is a citizen/resident of the Village of Melrose Park, -in Cook
County, lllinois, and the owner of several firearms and magazines which he legally
purchased, including: an M-1 Carbine and an M-1 Garand with a fixed magazine. In
addition to the firearms that Plaintiff J oseph Messineo owns, he desired to legally
purchase additional firearms, parts and accessories, including some for the firearms he

now OWnS, but refrmned ﬁom domg S0 because he was unable to determme with certamty

| 1f the subject amended ordmance bans both ﬁrearm AR ‘; arts and. accessones
(R.C—3 44—345) Joseph Messineo is a law-abldmg citizen who hae never been conthed
of a crime, and who possesses the ﬁrearms for self-protection and protection of himself

‘and his son in theirhome. He also uses his firearms for World War I reenactments with -

a re-enactment club of which he is a member, and for target shc')ot_ing.A He has a FOID

‘card issued by the State Police pursuant to FOID Act, 430 ILCS 65/1 et.seq. (R.C-345).
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. A. STANDARD OF REVIEW.

L ;:_.prove hls ¢

-, ARGUMENT

i

The trial court’s decision of a 2-615 motion is reviewed de novo, Lykowskl V.
_ng&nl 299 Il App.2d 157,162 (1998) A motion to dismiss under 2-615 of the

C_ode attacks the legal sufficiency of a complaint, does not raise affirmative defenses? and

" alleges only defects on the face of the complaint, m"yson v. News America Publications;

Inc., 174 1il. 2d ’_17} (1996). The question on appeal from a 2—615 motion is whether the
eﬂegaﬁons in ﬂte complaint, when viewed in light most favorable to the pla.intift} are

sufficient to state ;1 cause of action upon which relief may t)e. granted, Lykowski at 162,
163.In rulmg ona 2—615 motion to dismiss, the Court W111 construe pleadings hberally

Pfendlerv Anshe Emet Day School, 81 Il App. 3d 818 821 ((1980) Exhibits attached

to the complaint are part of the complaint and must be considered, Brock v. Andérson
Road Ass’n, 287 1ll. App. 3d'16, 21 (1997). Additionally, the court may consider

matters subject to judicial notice. Chicago v. ‘American National Bank & Trust Co., 233

JIi. App. 3d 1031, 1038 (1992). All well pleaded facts are taken as true, and all

reasonable inferences from those facts are drawn in favor of the plaintiff, Connick v.

Suzuk1 Motors Co., 174 111. 2d 482, 490 (1996) Lastly, a plamtlﬁ is not reqmred to

; ';e:suﬁﬁaent facts to state. :

all the elements whlch are: necessary to constltute his cause of action, VlSVﬁI‘dlS V.

_ Ferileg"er, 375 1IL App. 3d 719, 724 (2007)..

B. POINTS OVERLOOKED OR MISAPPREHENDED BY THE COURT

I. THIS COURT INCORRECTLY FOUND THAT THE 2006 AMENDMENT TO
- THE SUBJECT ORDINANCE ADDRESSED IN PLAINTE IFFS’ COMPLAINT
~CONTAINED A PREAMBLE NECCESSLAT]EN G ITS PASSAGE.
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At page four (4) of its Opinion, the Court addressed the preamble contained
in the original Ordinance dating Back to 1993, and Ordinance preamble to amendments
in 1994 and 1999, and then pointed out an alleged preamble to the 2006 amendment
which contained the subject ordinance language attacked in the Plaintiffs’ Complaint.
That finding by this Court was totally erroneous, the preamble language stated in the
Court’s Opinion as noted was garnered from the 1999 amendment as found in De-
fendants’ Appendix to its Brief ( A-30-31); C-393-394. o

What makes this.error so damaging to Plaintiffs’ case is that the Court did not
discover that Defendants Brief not only failed to include a copy of the subject Ordinance

-as.amended November. 14, 2006, and which was unchanged when Plaintiff’s” lawsuit
was filed, but instead opted to exhibit it as re-numbered and ré-named in 2007 (Blair Holt

Assault Weapon Ban), and, in effect, this Court committed the same error that the lower
C;)urt Judge had when Plaintiffs pointed this out, but their arguments were ignored.
Plaintiffs do not reargue their position on this point in a@rdmw w1th the dictates of
Supreme Court Rule 367, but find it necessary to elaborate to some extent since this
Court also failed to address the “scienter” issue because of Plaintiffs short reference to
their Complaint and to the Order of the lower Court which is addressed specifically |
below at Paragraph II.. Without rearguing, Plaintiffs ask this Tribunal to revisit the facts
presented and arguments made at their Reply Brief, paragraph ITI, pages 4—S5 regarding

the Preambles, and reference thereto in their main Brief at p.16, where they also point

out their oral argument on this point in the lower court at R. 77-79.

vof this Cotirt’s ticatment of 4 vale behind e passage of the Ordinance -
iniially, and the County’s ‘atiorialefor the various amendhents over the yeats. What
imPaét or importance can be attached to findings by vaﬁOus studies done in 1993, 1994,
or éven 1999 when an Ordinance is amended in 2006 to such a magnitude as to include
an expansion of banned weapons and the definitions, as well as apl):lic‘;ation to Both
aséault weapons‘ and large capacity magazines? The answer should be obvious—that is,

. NONE. As Plaintiffs argued in the lower court, even if applying a “rational basis test”
_the Ordinance fails to pass muster as amended when there have been no current s_tudies or
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statistics cited to-demonstrate its need to protect the health safety and welfare of the -
community, and Plaintiffs argued that the Defendants fail_ed to demonstrate what it calls
“assanlt weapons” were the firearms commonly used in crimes within the boundaries of
Cook County (Oral argument recorded before this Court on June 17, 2009, and oral
argument in lower Court. R. 77-79, addressed in Plaintiffs Main Brief at , p. 16).

II. THIS COURT OVERLOOKED THE FACT THAT PLAINTIFFS SHORT .
REFERENCE TO SCIENTER IN THEIR MAIN BRIEF WAS SUPPORTED BY -
ARGUMENTS IN THE LOWER COURT, AND ARGUMENT BEFORE THIS
TRIBUNAL, AND SHOULD NOT HAVE BEEN SET ASI])E PURSUANT TO

SUPREME COURT RULE 341(h)(7). _
Although Plaintiffs admittedly stated their scienter position by short réferences,

it was clear from the record, to which the Appellate Court had before it, that the .
lower court Judge had devoted almost one-fifth of his Opinion to Staples v. Umted
States 511 U.S. 600 (1993),United States v. Freed, 401 U.S. 601 (1971) and the
axguments of plamtlffs counsel regarding scienter—as pointed out to this Court in the

short reference thereto—with page references, and the Plaintiffs argued this issue before
the lower court ( R. 77—82; 130—132), and before this Court during oral argument (See
recording of Oral Argument on June 17,:2009..

While Supreme Court Rule 341(e)(7)[new (h)(7)] has been strictly applied in many
cases, the 1st District Appellate Court noted in Catalano v. Pechous, 69 Ill. App. 3d 797,

814 (1978):

“[T]his rule is not junsdlctlonal and may be overridden by the need for a just
result and umform body of precedent,” cltmg Hux.v. Raben, 38 Hi. 2d. 223,225

Assuredly, Plaintiffs argumments regarding scienter were not offered as diffetent
theories or new questions, but were contained in their Amended Complaint, and in
argumenté before the lower court-and before this Court, as noted above, and the Court’s

attention was surely drawn to it when viewing the lower Court’s Opinion. Therefore,
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this Coun should have addressed the scienter issues in the interest of a just result. Time
and again, over the years, Appellate Courts have not only addressed arguments

brought by the parties asvcontained in their briefs, but have given credence to matters
addressed in oral argument and shown in the record. As the Supreme Court noted in
Pechous (supra):

“Obviously, the matters in defendant’ Pechous’s post-opinion motion could have,
yes, have been presented in the trial court or at the very latest before oral
argument in this court.” :

Appellate Courts have gone so far as to address new matters brought before itina
Petition for Rehearing. The Ist District Appellate Court in A.J. Maggio Co. v. Willis, 316
11l. App. 3d 1043, 1048 (2000), addfessihg anmsurance subrogation matter had a party-

mntroduce a new argument for its position that a school never had a claim it could assign
to'the Plaintiff. First noting that Rule 341 (e)(7) applied to both appellants and appellees, -
the Court went on to say:

Nevertheless, here, as elsewhere, the waiver rule is a limitation on the parties
and not the courts. People v. Walsh, 101 IIL. App. 3d 1146, 1149 (1981). In this
case we choose to proceed to the merits of the new issue. [Emphasis added].

Arguing their position in the lower court, as set forth in the Ist Amended Complaint,
at Count IT (R.C. 340), the gist of Plaintiffs’ argument was that unlike in Freed, §vh¢te
the Court treated bazookas and hand-grenades as inherently dangerous weapons, as
would be the case with a sawed-off shotgun barred under the Federal F irearms Act, that

required no mens rea” and would be known to ihc possessor as “deadly weapons,” the

“fircarms” covered in the Oir¢ is:aiended -could encompassanynﬂe handgunior
shiotgin, not inferently dangerons s & sasiedoff Shotgun; and the onus attachéd

prosécution for possessing ari “assatlt wespon™ would be no différent than that if a
person had been found guilty of a felony . (R. 127-130).

 Again, the Staples’ court’s distinguishing of the Freed case was clearlyAargued by -
- the Plaintiffs in the lower court and again before this Honorable Court, as cited above.
Plaintiffs are not expecting the Court to do its research or to make its~ Iarguments, but,
rather, in order to meet the ends of justice, that this Court revisit the matter by viewing
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parts of the record rioted herein cleaﬂy‘demonsxraﬁng the Plaintiffs treatment of the

scienter issue.

II. THIS COURT’S TREATMENT OF THE “FUNDAMENTAL RIGHT”
ISSUE OVERLOOKED THE ALTERNATIVE ARGUMENTS RAISED IN.
PLAINTIFFS AMENDED COMPLAINT AND ARGUESD INITS BR]EFS
INCLUDING DUE PROCESS VIOLATIONS.

Plamtlffs cited Kolender v. Lawson, 461 U.S. 352 (1983) at page 16 of its main Bnef
noting the failure of the ordmance to establish standards for its enforcement that
were sufficient to guard agamst the ¢ arbmary depnvanon of hberty interests.” In thelr
Amended Complaint, Plaintiffs set forth numerous examples of the vagueness :
permeating the subj ect amended ordinance as well as its overbroad features at Count I,
pp-1—1 7, Count'V, pp. 21-22 (R.C.-340) and supplemented its well-pleaded facts with
exhibits of various firearms, B through F ( R.C. 372—401).

This Court obviously overlooked these arguments and the refefences therein to
pertinent Counts in the Plaintiffs Amended Complaint, not once referencing a single
exhibit or findings speciﬁcaﬂy to the allegations made with particularity by Plaintiffs to
certain vague language and features in the subject amended ordinance.

This Court singular treatment of City of Chicago v. Pooh Bah, 224 Til. 2d 437 as the
answer to all of Plaintiffs vagueness and overbreath challenges, buttressed with the
ﬁndings in People v. Einoder, '209 1ll. 2d 443, ignore the specifics of the challenged

: poruons of the subject amended ordinance whlch were attacked throughout Counts I and

ng th : overbre; }""‘ emstsbased on’ the text of that parttcular law and
~ facts, as well as proving that a substantial amount of protected conduct is mpacted”(p 16
. of Opinion ) overlooks Plaintiffs’ a basic element of 2 2-615 motion that all well pleaded
| facts are taken as true, ‘and all reasopable inferences from those facts are drawn in favor
of the Plaintiffs, Conmck v,. Suzuki Motors Co., 174 111. 2d 482, 490 (1996). A Plaintiff
is not required to prove his case in the pleadings stage; rather he must merely allege
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sufficient facts to state all the elements necessary to state his cause of action. Visvardis v.
Ferleger, 375 IIL. App. 3d 719, 724 (2007).

IV. THE COURT OVERLOOKED SEVERAL MATTERS WHEN ADBRESSING
THE PLAINTIFFS’ EQUAL RIGHTS ARGUMENTS.

In discussing Plaintiffs’ Equal Protection claim, the Illinois Appellate Court
overlooked two things argued by Plamtlffs, first the specific reference to Plaintiffs’
Amended Complaint, and second, two preced’errts directly on point. The Tfinois

- Appellate- Court’s opinion on page 19 says, _ |
“Considering Plaintiffs’ complete failure to allege émy facts that two owners
of similar firearms would be treated differently under the rational basis t%t,
the trial court properly dismissed Plaintiffs’ equal protection claim.”
_ Blrt in fact, Plaintiffs’ Reply Brief at page 5 cited exactly where in their Amended
Complai_nt that they alleged the well pleaded facts regarding the Cook County
Ordinance:.
“[It]violates the equal protection clause of the U.S. Constitution, as applied to
the States by the 14™ Amendment, by arbitrarily differentiating between
identical sttuated persons by bzinning specifically listed assault weapons but

not bannmg ownership of other identical firearms, to wit” (emphasis
supplied)

Plaintiffs’ brief at paragraph A" then correctly cited from the record Plaintiffs’ well

A pheféﬂ-attaEhﬁieﬁts~'E-aﬁd='F at 394—402 and crted Plamtrffs’ Amended Complamt shewmg
Plamnffs ‘havé owneship.of othier identical ﬁrearms banned under the Cook County
Ordinance. Plamﬁﬁs contend that nelther the Trial Court nor the IHinois Appellate

* Court can assume and make a finding contrary to Plamtlffs’ Amended Complaint that

. alleges that Plamtlﬂ's, by virtue of their ownership of banned ﬁrearms are treated

dlﬂ‘erenﬂy.t_han people who own identical firearms that are not banned.
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The Illinois Appellate Court did not distinguish and must have overlooked the two
| cases cited by Plaintiffs’ Reply Brief at page 5 and 6-ﬂ1at held that identical languagg as
in the Cook, County Ordinance did n fact violate equal protectibn, Citizens for a Safer |
- Community V. City of Rochester, 627 N.Y.S2d, 193, 203 (Supp. 1994), and Peoples
Rights Orgamzatlon v. City of Columbus, 152 F.3d 522 (6 Cir. 1998). Both preoedents
applied the rational basis analysis and ruled that this type wording did in fact violate
equal protection. Had the Illinois Appellate Court not overlooked Plaintiffs’ Amended
Complaint coupled with attachments and photographs, and had not over_loo_ked applied
established precedents, the Illinois Appellate Court would reverse the '_frial Court’s
dismissal of Plaintiffs’ Complaint. .
V. THIS APPELLATE COURT MISAPREHENDED SEVERAL FOOTNOT E
CITATIONS IN HELLER. _ ' .
Other points clearly misapprehended by this Appellate Court can be found at )

Page eight (8) of its Opinion. Referencing several footnotes in Heller, the Court
Points out that the majority noted at footnote 23 that the incorpération questioil was not at
issue and it did not disturb Cruikshank, Presser, or Miller v. Texas.

This Court ox./erlooked the édditional clarifying language regarding Cruikshank where
the Supreme Court further notes at n. 23: “...[W]e note that Cruikshank also said that the
First Amendment did not apply against the Stastes, and did not engage in the sort of
Fourteenth Amendment inquiry required by our later cases. Heller, __ U.S.__ n.23.
Further addressing Cruikshank the majority in Heller stated: - -

The limited discussion-of the Second Amendment-in Crulkshank supports, if
 anyd I rights interpretation. Heller at

'_Clanf)ﬂng P}'esser, the maprxty Went on to notc .

'Presser sald ‘nothiiig about the Second Amendment’s meanmg OFs i ( pe, beyond
the faict that it-does niot prevent the prohibition of private para ilitary

: '~orgamzat10ns. Héﬂer at 2815

Eg

This Appellate Court also.overlookd part of footnote 27, which it cited at page eighi
(8) of its Opinion. when it stated:

“Finally, the Court stated in footnote 27 that all gun bans would easily pass the
rational basis test..”
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However, at footuote 27, the majority in Helller noted further that rational basis
scrutiny is a mode of analysis _fhe Court has used when evaluating laws under
cbnstitutional commands that are themselves prohibitions on irrational laws, and fm‘tﬁer _
noted: ‘

“Obviously, the same test could not be used to evaluate the extent to which a
legislature may regulate a specxﬂc, enumerated right, be it the freedom of speech,
- the guarantee against double jeopardy, the right to counsel, or the nght to keep and
bear arms. See United States v. Carolene Products Co., 3_04 U.Sf 144,152, n. 4 (1938.

Reading further in this quoted footnote by the Appellate Court, it can -be seen that thé'

Heller-majority further clarifies the misuse of “rational basis” review as stated in

- Carolene Products:

( “there may be a narrewer scope for operatlon of the presumption of
constitutionality [i.e., narrower than that provided by rational basis review]
when legislation appears on its face to be within a prokibition of the
Constitution, such as those of the first ten Amendments. . ). “If ali that was
required to overcome the right to keep and bear arms was a rational basns, the
Second Amendment would be redundant with the separate constitutional
prohibitions on irrational laws, and would have no effect.”

Plaintiffs implore this Honorable Appellate Court to revisit its quoted footnotes, and
apply the Heller majority’s findings therein to its ultimate findings in this case.

VL THIS COURT OVERLOOKED OR MISAPPREHENDED THE
APPLICATION OF THE ORIGINAL MEANING OF THE 14TH AMENDMENT
FHAT ENTENI THE SEC.ND AMENDMENT BE INCORP

At page six (6) of ﬂus Court’s OpllllOB, the Cﬂurt correctly c1ted that

“Both the majonty and the dlssent embarked on extenswe reviews of the hlstory _
and- ‘meaning of the' ‘secoiid amendthent in commg 0. opposxte conclusions regarding
the orrgmai ficaning and: understandifig of the amendment.

For our purposes, only the conélusions of the magorlty—meanmg originalist
review are 1mportant”

Unfortunately, this Court never dlscussed or applied the original meanmg of the 14ﬂl
Amendment |
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- in page 9.of their Reply. Brief..

Plaintiffs argued in their Appellate Brief at pages 29 and 30 that the original meaning
of the framers of the 14" Amendment intended that the 2™ Amendment be incorporated
into the 14" Amendment. Plaintiffs’ Brief described in detail together with citations to
the Heller decision that showed the hlstoncal backgrotind of the 14® Amendment was
intended by its drafters to incorporate the 2* Amendment. Defendant’s Brief does not
contest Plaintiffs position on this issue. Unfortunately, the First District AppeHate Court

- opinion .overlooks the original meaning and never applied that essential part of the Heller

decision. The original meaning of the 14® Amendment leads to only one conclusion—

~ that is, the 2" Amendment should be incorporated to the States.

VII. THIS COURT MISAPPREHENDED A FACT CONCERNING THE
HELLER MAJ ORITY AND THE WORD “FUNDANIENTAL”
In the Appellate Court Opinion, at page nine (9), the Court states:

Plaintiffs argue that Heller clearly enunciates the ‘fundamental right’ to keep
and bear arms, and consequently, statutes restricting that right te strict
scrutiny review, cxtmg Helier,  US.at - 171 L. Ed. 2d at 651,657, 128 S.
Ct. at 27911, 2797. While both cited pages refer to the right as an ‘individual
right,’ neither page uses the word ‘fundamental.’

The-Appellate Court overlooked the fact that the Heller ﬁlatjdrity did in fact spend
most of its majority opinion lauding the importance of the right to bear arms as argyed
by Plaintiffs at page 9 of their Reply Brief. The Illinois Appellate Court overlooked the
fact that the Heller majority did use the term “fundamental” twice in that regard as cited

e fundimental' Fights ofEnghshmen.'See-Bl kstone 136, 139-

(1765) Heller at 2798.”

Plamuﬁs also argued this point throughout Paragraph VIl of its main Brief;
referencmg Heller and other authorities regardmg the ﬁmdamental right inherent in the
right of self-defense, which pre-existed its application through the 2" Amendment (M;un -‘
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Brief, pp. 23-—30). The Appellate Court’s opinion overlooks these arguments, as well,
and does not address any of the points raised by Plaintiffs with any specificity. Nothing
in this Court’s decision referencing Heller demonstrates its teaching, which it

. overlooks—that is, the inherent right of self-defense has been central to the Second

Amendment right. Heller, 128 S. Ct. at 2817. Self-defense is stated as “the central
component 6f the right itself.” Heller, 128 S. Ct. at 2801. ). See also Plaintiffs Brief at -
page 27, referencing their Amended Complaint. | | '

Plaintiffs positidn is that had this Appeilate Court followed Heller and used the
original meaning of the 14® Amendment and followed Heller in describing the right to

! bear arms as a “fundamental right” the Coﬁft would then reverse the trial court’s
dismissal of Plaintiffs’ well pleaded Amended Complaint.

. CONCLUSION ,
This Honorable Court should revisit the Opinion it rendered on August 19, 2009,

and, based on the foregoing, grant the Plaintiffs their Petition for Rehearing in this

matter.

Co-Counsel:
Victor D. Quilici Enc Swanson Edward Ronkowskl Patrlck )Cummmgs
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JUDGE ROCHFORD MEMO
AND ORDER OF 4-29-08
GRANTING DEFENDANTS’
2-615 MOTION TO DISMISS
PLAINTIFFS’ COMPLAINT
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IN THE C]RCUI’I‘ COURT OF COOK COUNTY ILLINOIS

COUNTY DEPARTNIENT, CHAN CERY DIVISION
MA.'I‘THEW WILSON, et al.,.
Plamtxffs, -

v 07 CH 4848

' COOK COUNTY, et al,,

. NG .
Defendants. )

MEMORANDUM AND ORbER '

" Defendants ‘have filed a Motion to Dismriss Plamtxﬁ's’ Flrst Am:anded Complamt
for Declatatory.and Injunctive Relief which has been fully briefed and argued. Plaintiffs’
. Complaint challenges the constitutionality of the Cook County. ordmance relatmg to
assault Weapons and large capacity’ magazines. ,

’ _The Ordmancc

In 1993, the Cook County Board of Conmussmners ¢ ‘the Board”) enacted the -

“Cook County Firearms Dealer’s License and Assault Weapons and Axumunition Ban
. - Ordinance.” (Motion, Ex. A-1). In the Preamble; the Board found that in 1993, almost
“one-quarter of the trauma cases at Cook County Hospital were injuries suffered from gun

shot wounds, there was no legitimate sporting purpose for military style assault weapons,
- and that assanlt weapons were twenty tites more likely to be used during a crinie than -
any other weapon. (Id) This ordinance was amended in 1998. At that timne, the Board
noted that firearms were the canse of approximately three- -quarters of all hormicides in the
‘county and that 71% of defendants charged in unlawful Weapous cases had some fotm of
- gang affiliation. (Motxon, Ex. B).

On November 14;2006, the Board enacted Ordinance No. 06-0—50 (“the

- Otrdinance™ which amended the Cook County Deadly Weapons Control Ordinance. On
Fune 19; 2007, the Board enacted Ordinance No. 07-0-36 which changed fie title of
Ordinance No. 06-0-50 fo the Blair Holt Assault Weapons Ban. This is the legislation at
1ssue. (Motion, Ex. €). The Ordinance prohibits the manufacture, sale, offer or display
for sale, transfer acquisition or possession of assault weapons and large capacity

- - magazines. A person.found in violation of the Ordinance is subject to djail sentence up

to six months and fines between $500.00 and $1,000.00.- (Id.). The Ordinance allowed

persons who lawfully possessed assault weapons 90 days from the effective date to

surrender the weapons to.the Sheriff, remove the weapons from the county or to modlfy
“the Weapons s0 that they were no longer assault weapons. (Id.).
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T’ﬁc Patties

_Plaintiffs, Maithcw Wﬂson, Troy Edhhmd, and J oseph Messmeo have filed suit
against the County of Cook ‘and, in their official capacities, Todd Stroger, President of the
Board, the members of the Board and Thomas Datt, Shenff of Cook County. Plamnﬁ's
allege that they are “law abldmg citizens™ and residents of Cook County who own. - :
“fircarms,” “firearms magazines,” and “gun parts” which were legally purchased. (1*
Aw. Compl. {11, 6, 8). Plaintiffs allege that the 90-day time limit for conforming with
'the Ordinance has passed. (1".Am. Compl §19). Plaintiffs fixther allege that they are

‘m[eJn of ordinary intelligence . . . unsure upon reading the aforementioned ordinance as
o amended, aud must guess whether- [their] firearms are’ ‘assault weapons” within the vague
- language of the amended ordinance’s definitions.” (1% Am. Compl. J{2, 7.a0d 12).
Plaintiffs also allege that thcy wish to purchase additional firearms; parts and accessorics,
including parts and accessories for firearms they now own, and cannot because they miust -
guess as to whether they.will be banned by the Ordinance. (1St Any Compl 1, 9and -
15).

'Procedural His”tory

. Defendants prewously ﬁled a motlon to dtsrmss Plamtlff’ s original complamt

pursuant to §2-619.1 before Judge Philip L. Brozstein. On August 17, 2007, Judge

Bronstein granted Defendants’ motion and dismissed Counts I and X (Due Process) and

m (Equal Protection) pursuant to §2-615 with leave to arnend within 28 days. Count v
(Opcn Meetings Act) was dlsn:ussed with prej m:hcc pursuant to §2—619 ‘

. Plaintiffs subsequenﬂy filed their Fust Amended Complamt wluch alleges 48] thc :
Ordinance’s definition of “dssault weapon” is unconstitutionally vague; (2) the Ordinance
‘violates due process by i mposmg strict hablhty- (3) the Ordinance violates due process
"because it is overbroad in its application; (4) the Qrdinance violatés Plaintiffs’ individual
- right to keep and bear arms; and (5) the ordinance is an unconstitutional éxcrcise of the
.~ County’s police powers: Plaintiffs attached pictures of firearms whijch they own to their
- First Amended Complaint. (I“Am Compl ﬂl 6, 11: Group Bxs. B, B(a) C,D, E(a)

- and (b) and Ex. F)

' Defendants ﬁlcd a motion to. dlsrmss the First Amended Complamt stating it
< ‘was being brought pursuant to §2-619.1. Plaintiffs moved to strike and dismiss the -
motion to dismiss on the grounds that the motion was got properly brought pursua;ut to
§2-619.1. On December 6, 2007, Tudge Bronstein denied Plaintiffs’ motion tostrike and
- dismiss based upon defense counsel’s tepresentation that the mation to dismiiss was
. mislabeled and was actually beinig brought as a §2-615 motion to dismiss. Defendsnts’
- motion to dlSIIllSS the First A.mended Complamt will be copsidered: pursuant to §2-6 15.

“A section 2—615 motion adrmts as true all well-pleaded facts and rcasonahle

inferences that cau be drawn. from those facts, but not conclusions of law or conclusions
of fact unsupported by allegaimns of spec1ﬁc facts Talhcrt V. Home Savmgs of
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America, 265 11l App 3d 376 379-80 (1* Dist. 1994) “Exhﬂnts attached to the
Ppleadings are considered part of the pleadings for alt purposes where the pleadmo is

- founded on such exhibits.” Evers v. Edwards Hosp. Ass n, 247 1li: App. 3d 717 (2d Dlst

»_1993)

. Qu éstiot}s Presented

1. Whether the -Ordinancé is unconstituticnally vague. (Coimt D.

2. ththcr the Ordmancc vxolates duc process becatse 1t does not contam a
scwntcr rcqulremeut (Count ).

3. Whether the Ordmance vmlat&e due process as overbroa¢ (Count III)
" 4. Whether thc Ordmance violates Article 1, Scctlon 22- ofthc Hiinois B
. Constltunon and the. Second Amendment to the United States Conshtu‘aon
(Count IV).

- thther the Ordinauce vxolates due proccss as au, unlawful exerclse of the .
: County s pohce power (Count V)

6. Whethar the Ordmancc vxolates equal protecﬁon (Count VI)

- Count I

In Count ], Plamtrffs allege that the Ordma.nce is unconsumtlonal uuder the Due

Process Clause of the Fourteenth Amendment to the U.S. Constitution because of the -~
~* ‘yague” definitions given “assault weapons” and assault weapons components. Plaintiffs

theri set forth §pecific objections to various words and phrases in the Ordinance. (Count .

"1, T121-22, 29, 33, 37-40, 50, 53-55 and 59)."-Plaintiffs do not allege that theyhavc been
.- prosecuted under the Ordmanms, but rather challenge thc facial vahdlty of the Ordinance.

Laws are presumcd to be const:tutlonal People v, Emodcr 209 11 Zd 443 450

e : (2004). “If rcasonably possible, a court must construe a [Jaw] so as to affirm its

coustitutionality.” Id. “Thé constitutional principle of due process of law requires thata
statute ‘give the person of ordinary mtclhgence a reasoniable opportunity to know what is
prolubfced, so that heé may act accordingly.”” Russell v. Department of Natural
Resources, 183 IIL 2d 434, 442 (1998) quoting Grayned v. City of Rockford, 408 U.S.

o 104, 108 (1072). “In addition, a statute must provide cxphc1t standards for those pohcc B

officers, Judges and juries who apply them, in order to prcvent arbltrary and.

. - discriminatory enforcement.” Id. “A statuté violates due prodess ‘on the basis of .

vagueness only if ifs terms are so ill-defined that the ultimate decision as to its meanmg

tests on the opinions and whims of the trier of fact rather than auy objcctive criteda.or
. facts.”” Peoplev. Einoder, 209 M. 2d 443, 451 (2004) guotmg Pconlc ex rel. Shermanv

Cyrms, 203 JII. 2d 264,291 (2003).
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Where a party challenges a law as being facially void, the law is “normally not-
unconstitutional on its face unless it provides no standard of conduct af all, i.e, the
ambiguity is.so pervasive that it is incapablc of any valid application.” City of Chicago -~
- ¥:Poch Bah Enterprises, 224 Tt 2d 390, 442 (2006). The only exception is where the
. statute applies to fandamental protected tights such as First Amendment nghts. Id.; -

Codlition of New Jersey Sportsmen v. Whitiman, 44 F. Supp. 2d 666 (D.C.-N.J. 1999),
aff'd, 253 F.3d 157 (3d Cir. 2001). The right to bear anms is not a fundamendal right.
Kalodimos v. Village of Morton Grove, 103 1. 2d 483, 509 (1984). “A mere -~ .
hypothetical involving a disputed meaning of some terms of a statute does not make the
statute unconstitutionally vague.” Einoder, 209 IIL 24 at451. “The fact that the [statute]
might ofierate unconstitutionally under some concelvable set of circumstancesis E
msufficient to render it wholly invalid d. - o

_  assault weapops in two Ways; The . °
Ordinance sets forth a list of specific makes and models of firearms which are L
automatically categorized as assanlt weapons under the Ordinance. (Ordinance; Sec. 54-

The Qrdipance at issue elassifies.and defines

211(7)). The Ordinapce also provides specific detailed definitions of what constitutes an o

assault weapon. (Ordinauce, Sec. 54-211(1)-(6)). The definition of assatlt weapons is
“broken down according to types of weapons, rifles, pistols, and shot guns. The A
Ordinartoe further defines certain terms contained in the definitions of assault weapons,- -
€.g. detachable magazine, muzzle brake, and muzzle compénsator: (Ordinance, Sec. 54-
211(7)). The Ordinance contains objective criteria for enforcement, provides specific
standards and is not so ambiguous on its face “that it is incapable of any valid R
application.” Pooh Bah, 224 11l. 2d at 442. : s ‘

‘Count 1 alleges many hypothetical situations which Plainiffs claim render the
. statute unconstitutionally vague. . However, a law is not unconstitutionally vague simply
because Plaintiffs can think of hypothetical situations “involving a disputed meaning” of
any of the Ordinance’s terms. Einoder, 209 IIL 24 at 451; see also Richmond Boio Gug,
Club, Inc. v. City of New York, 97 F.3d 681, 685 (2™ Cir. 1996)(Rejecting plaintifiy’
* ‘axgument that terms such as “bayonet mount,” “barrel shroud,” “flash suppressors” or
“grenade Jauncher” were unconstitutionally Vvaglle, finding that for putposes-of deciding
facial vagueness the question is.-whether all applications are impermissibly vague, not
whether “the plaintiffs can posit some application not clearly defined bythe . ..~ ..
 legislation."); accord National Rifle Assn of America v. Magaw, 132 £.3d 272, 293 (6%
Cir. 1997)(holding that the terms “flash suppressor” and “protrudes conspicuously” were
. miot unconstitutionally vague because not all applications of the terms were -~ - - S
unconstitutionally vague); Coalition of New Jersey, 44 F. Supp. 2d at 676 (holding that -~
~ - “so’long as the disputed law encompasses some of the ‘core’ conduct in which plaintiffs
wish to engage, a court will not entertain a facial vagueness challenge to other . -
‘hypothetical conduct™). The terms of the Ordinance are ot so ill-defined as to be

‘uncoustitutionally vague. Einoder, 209 11 2d at 461.

- Invespouse, Plaintiffs cite to City of Chicago v. Morales, 527 U.S. 41 (1999),
suggc'_sting that Morales sets forth a different standard for detenmining whcth’er alawis
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tinconstitutionally vague than the cases cited by Défendants. Thie standard set forth in
‘Morales, however, does not differ from the standard set forth in the Illinois cases cited by

Defendants. The ordinance at issue in Morgles targeting “gang loitering,” allowed police |
officers to approach two or more persons on the street if they reasonably believed at least
one was a “criminal street gang member.” The persons had to be loitering which was
defined as remaining iu one place “with no apparent purpose.” The officer was requited
to then order all persons to leave and any person, whether a gang member 6r not, who _

" disobeyed was to be charged with violation of the ordinance. The ordinance in Morales
was fouud to be unconstitutionally vague because: (1) it failed to set forth any standaxds -
by which au ordinary citizen would be able to determine if he or she was violating the
ordinance; and (2) it failed to set forth even minimal guidelines for law énforoenient,
particularly as to the “no apparent purpose” ta be present provision and as to the

- unfettered discretion to order persons to disperse. Id. at 58-61. The Ordinance at issuein
.. theinstant case doés not suffer from these defects. ' o -

In their briefs, the patties specifically address Section 54-211(7) which Tists -
specific weapons which are prohibited under the Ordinance as well as “copiesor - -
. duplicates thereof.” Plaintiffs argue that “copies or duplicates” are vague terms rendering
the Ordinance void. Defendants argue that these terms have plain and ordinary
Toeanings. oo , . ’ o ’ .

D When interpreting a statute, Iilinois courts “give language its plain aud ordinary
meaning, aud, where the language is clear and unambiguous, [a court] must apply the -~
statugé withiout resort to further aids of statutory construction.” Town & Coiintry -
Utilities, Inc. v. I1l. Pollution Control. Bd., 225 IUI. 2d 103, 117 (2007). The same - -

. principle applies to the futerpretation of ordinances, In re Application of County .

- Collector, 132 11l. 2d 64, 72 (1989). - o o

- The terms “copies™ and “duplicates” are not vague but have plain and ordinary
‘Toeaunings used in everyday life. Asnoted by Defendants, the dmerican Heritage - _
Dictionary defines “copy” as “an imitation or repraduction of an original; a duplicate”
and defines “duplicate” as “identically copied from an original.”. These dictionary
definitions are reinforced by Hayes v. Wagner, 220 Il. 256 (1906), which defines a -
duplicate document as one “which is the same, in all respects, as another instrument from
which it is indistinguishable in operation.” Plaintiffs are incorrect that Defendants’ . -
arguments showing that duplicate and copy are not ‘vague terms contradict well pled facts
in Paragraphs 50 through 52 of the First Amended Complaint. Those paragraphs are: .
legal conclusions. A person of ordinary intelligence would understand that Sectian 54+

. - 211(7) includes the specific models listed and any imitations or reproductions of the

* specific models. . The terms “copies” and “duplicates” have plain meattings and may be

- read together with the list of prohibited-weapons without confitsion. ‘See, Coalition of

" .. New Jersey, 44 F. Supp. 2d at 679 (rejecting vagueness challenge to the use of term
- “substantially identical” when referring to a list of prohibited weapons). -

. Plaitifs appear to be arguing for the application of 2 subjective standard in
detenmining a vagueness challenge, but the question before the court is not whether
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Plamtl ffs viderstand the Ordingnce. The quesuon is whether the Ordinance gives a _
““person of ordinary intelligence a reasonable opportunity to know what is prohibited, so
that he may act accordingly.” Russell, 183 IIl. 2d at 442. Plaintiffs’ alleoatlens that they
are persons of ordinary intelligence and cannot understand the Ordinance, (1"
Compl. 112, 7, and 12), are insufficient to state a due process claim on the basis. of .
vagueriess. Whether Plaintiffs themselves comprehend the Ordinance is not at issne.

- People v. Conlan, 189 Iii. 2d 286, 293 (2000)(Statute riot unconstitutionally vague . .
. - becausc a person eamestly attcmptmv to understand the stamte could fully comprehend:

" its texms) . : - . .

: The Ordmance is not unconstttutlonally vague and Count I does not smte a causc -
_of actlon for wolaﬁon of duc process. - :

Count I II

o Count 11, Plaintiffs allege that the Ordmance violates due process because it
does-not coutain.a scientet requirement. This argument appears to have two prongs.
Plaintiffs argue that the lack of scienter buttresses their assertions that the Ordinance is
vague and is a scparate basis for declarmg thc Ordinance uneonstlmuonal of1 its face.
Pl amtlffs allegations fail. )

_ Generally, silence in a statiite as to a scienter reqmremcnt is not controllmg asto
“whether knowledge is a pmvable element of the offense. Staples v. U.S.,; 511 U.S..600,
619 (1993). The scientér requirement may differ for different elements of the offense.
Liparota v. U.S., 471 U.S. 419, 423, fn. 5 (1985). "The deterrination-of what, if any,
scienter may be required is & question of law to be determined by the court. § t_gg es, 51 L
'U.S.-at 604-05. The decision as to the required rental state is generally made in. the ;
<ontext of an actual prosecution as to proper instructions and burden of proof See, ez,
Id. (Re'versmg conviction of plaintiff on basis that the prosecution was required to prove .
" that petitioner knew the features of his firearm fell within the prohibitions of the statute at
issue despite Jack of specific scienter requirement i statute.); Liparota, 471 U.S. at 433-
434 (Rcversmg conviction based on finding that the government was required to prove
- that the defendant knew his acquisition or possession of food stamps was unauthorized -
. under the statute at issue); U.S. v, Freed, 401 U.S. 601, 607-08 (1971)(Finding that -~
prosecution was riot required to allege scienter in’ charging defendants for posséssion.of -
hand grenades as the statute at issue was a regulatory measure in the interest of public -
safety); but see Peaples. Rights Organization; Inc.-v. City of Columbug, 152 F. 3d.522 (6“‘
Cir. 1998)(where court considered various facial challenges to an assault weapori
ordinance méluding an allegation that a lack of sciénter rendered the ordinance

unconstltutlonal) Defendants, however, appear-to agree, for purposes of this motlon, that

‘the Ordinance does not provide for mens rea, Defendants state that the 0rdmancc isa
, regula.tory measure Whloh addresses issue ‘of public safety.

Although hJStorxcally at common law: cnmma] rcsponmbxhty reqmred mens rea,

- exccpﬁons have beén made, “especially in the expanding régulatory area mvolwng
. activities affcctmg pubhc health, safety, and wclfarc ’ ré_qi, 401 U S at 607 The .
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Ii‘}inois:'Supr'éme Court has held that a légiélature majr. érgate strict liability oﬁ‘ergséé; o
People v-Brown, 98 1Il. 2d 374, 376(1983). Statutory provisions which seek to promote_
public safety may be valid without scienter. Id; at 379 citing Freed. A public welfare '

- offense generally has two characteristics. First, the legislature has acted to prohibit

conduct that a reasonable person Would know is subject to stringent regulation and may =
seriously threaten the commmunity’s health and safety. Liparota, 471 U.S. at 433. Second, -

the legjslation “previde[s] for only light penalties such as fines or short jail sentences, not
imprisonment in the state penitentiary.” Staples, 511 U.S. at 616.- The Ordinance hete

" meets both factors. -

- Defendants in arguing that no scienter requirement or mes rea is required where
as here the statutory piovision at issue deals with public safety citc to Freed, supra,. .
Plaintiffi rely on Staples, supra, in support of their argument that the lack of a scienter
requirement renders the Ordinance void on its face. Neither casé involves a facial
chalienge toa statute. . . S ’ ' .

R Hl‘_Egee_d., the déféndént was chafged- with .the_ possession of hand grenades without

Tegistration. The statute at issue did not contain a requirement of a specific integtor . . .
-kriowledge that the grenades were unregistered. The Freed court held that scienter was- . - -

not required where the prosecution involved “a regulatory measure in the intérest of

' public safety” and a deadly weapon. Freed, 401 U.S. at 609.- The Freed court said:

This is a regulatory measure in the interest of the public safety, which yuay well
be premised en the theory that one would hardly be surprised to learn that
possession of hand grenades is not an innacent act. They are highly dangerous
- offensive weapons, no less dangerous thah the narcotics involved i United States
. v. Balint, 258 U.S. 250,254, where a defendant was convicted of sale of narcotics
‘agajnst his-Claim that he did not know the drugs were covered by a federal act.

The Ordinance here similarly falls into the category of a regulatory provision

‘seeking to'secure the safety 6f the public. The purpose of the Ordinance is to prevent

violent crimes associated with assault weapons and to prevent injury and death. As the .
court in Brown, 98 IIl. 2d at 381, guoting Peaple v. Johuson, 288 1ll. 442, 445-46-(1919), . -

 declared:

One may violate the law without any intent on his part to do so. Various statutes

of this State punishing the doing of acts without requiring allegation or proof of -
.. ctitninal. itent upon the part of the doer hiave been upheld on the ground that they
- were a valid exercise of police power.. * * * Laws [cannot] beheld invalid merely

because some innocent person'may possibly suffet. ‘The principle of police

regulation is, ‘the greatest good to the greatest number.”.

An individual “who-'attempts in eamest to understapd the [‘Ordina;‘iéé-]f. ..can full_y |
comprehend its terms and, more importatitly, understand what is prohibited:” Peaple v.
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.Coulgg, 189 Til 2d 286,293 (2000) Thc Ordinance addresses apd is reasonably related

" to the dangers posed by the possession of assault weapons to society. Se¢ Peoplev. "

Marin, 342 TIl. App. 3d 716, 724 (1 Dist. 2003)(where the court found that criminal
statute of aggravated-use of & weapon was-valid even though it did not contain'a cu]pable
“mental state “becaise access to a weapon can lead to criminal behavior dcspltc lack of
cnmmal mtent”) -

The Ordinance is not a ‘txap for the unwary‘ as individuals should be alerted to

. the fact that assault t weapons may be subjectto regulation. Assault weapons have been
"the subject of restrictive legislation by the federal government, state %lovemments and
local governments. See, e.g., Silveira v. Lockyear, 312 F.3d 1052 (9" Cir. '
2002)(upholding California assault weapon ban except for exemption for retired | peace
officers); Qlympic Arms v. Buckles, 301 F.3d 384-(6™ Cir. 2002)(upholding federal
assault weapon ban); Richmond Boro Gun Club v. City of New York, 97 F.3d 681 (2d
‘Cir. 1996)(upholding New York City assault weapon ban); Coalition of New Jersey

. Sportsmen, Tric. v. Whitman,, 44 F. Supp. 2d 666 (NI 1999)(upholdmg New Jersey
assanlt weapon ban); City of Cincinnati v. Baskin, 859 N.E.2d 514 (Ohio -
2005)(upholding Cincinnati Ordinance prohibiting semiautomatic rifle with capaclty of
‘more than 10 rounds); Arnold v. CltY of Cleveland, 616.N.E.2d 163 (Qhio

. 1993)(upholdmg Cleveland ban on assault weapons). Cook County’s regulation of

_ assau]'t weapons is consistent with a widespread cdoncern as to the danger assault Wcapons

" pose to society.

, Dcfendants look to t_aglc for support In Staples, the. plamhff was mdlcted for
uplawful possession of a machine gun in violation ofa federal statute fequiring -
registration of such weapons. Staples, 501 U.S. at 603. Machine gun was defined as -
- “any weapon which shoots, . . . or can be readily restored to shoot, automatically more
- “than onc shot, without manual rcloadmg, by a single function of the trigger.” Id. at 601.
The fedéral statute at issue in Staples was silent as to amens rea requirement. Id. at 605.
- In searching Staples’ home, police officers found a rifle which had been modified to be -
fully autornatic. Id. at 603. Staples testified that he was wnaware that the semi-automatic.
_ rifle he owned had been illegally modified into a fully automatic weapcn and he had only
_fired the nﬂe asa seam—auiomauc Weapan. Id at 603-04.

Plamtlffs position in Count Iis that the Ordinance is voxd onits face because it
is silent as to a scienter or mens rea requirement. Staples ‘does niot stand for this
proposition. In Staples, the plaintiff appea1ed his conviction in which the prosecution
was not required by the district court to establish mens rea. The United States Supreme
Coutt reversed the decision affirming the conviction and remanded the ¢ase for further
. proceedings. The reversal was based on the Supreme Court’s canclusion that the statute

~ should have been interpreted -as requiring the prosecution to-prove that Staples knew that-

. the gun he possessed had the characteristics that brought it within the definifion ofa-
machine gun, t_ap_les, 511.U: 5. at 602, although it contained 1o such rcqmremcnt
Spcmﬁcally, the Court held that the prosecution was reqmred to prove that Staples knew _

his weapon could fire automatically. The Staples court did not hold that it-was necessary - -

to prove that the possessmn of the gun 1tsc1fwas unlawful. See, Rogem v.US., 522US.
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252,255 (1988)(which interprets the holding in Steples). The Staples court did not hiold

or suggest that a law which does not contain an explicit mens rea requirement is void on

" its face as a violation of due process. The Ordinance, as shown, is not unconstitutionally
- vagué. It clearly sets out and gives proper notice of its prohibited conduct The lack of
mens rea does not make the Ordmance vague. .

The Staples court looked to gups as @ Whole and rejected the govemment’ .
_ position that the public safety exception relied on in Freed could relieve the prosecution

. of proving merns rea. Id. at 610. The Suprethe Court stated. that although guns are o
“dangerous in some gencral sense,” that is not enough to alert an individual to probable
regulation to relieve that individual of mens req in that prosecution. The court noted that

- there is a “tradition of widespiead lawful gun ownership.” Id. af 610. However, the = - '

Supreme Court specifically stated that certain types of guns, such as machine guns,
sawed-off shot guns and artillery pieces, would be analogous to the grenade in Freed and

o ‘have the “same quasi-suspect character.” Id. at 611-12. Again, Staples did not hold a

_ statutory provision void on its face but required niens rea for a conthlon under the factS' 3
_fand circurustances in that case.

In this case, assault wcapons are a specific category of guns whmh are closcr in.
nature to the hand gremades in Freed and the narcotics in U.S. v. Balint, 258 1U.8. 250,
. 254 (1922), than to guns in general given the well-publicized concermns regarding the
danger to the public from assault weapons and a history of regulation in this county and
- elsewhere. The nature of assault weapons and large capacity magazines and a. Iustory of
rcgulauon puts mdlwduals on notice of the hkchhood of regulation. -

) Addmonal]y, the Stagl court distinguished Freed Freed because of the seventy of the
ctiminal penalty attached. Staples, 501 U.S. at 616.. The statute in Staples called for up

* to ten years irnprisonment for violation of the statute. Id. In the instant the case, the
Ordinance does not amounit to a felony but contains a ctiminal penalty of only a $500- -

. $1,000 fine and/or up to six months in jail, not the statc penitentiary. Staples is again

* distinguishable given the natuve of the objects being regulated and the much lighter

cnmmaI pena]ty atissue. The public safety and welfare exccptmn would apply

Count I does not state a causc of actlon for wolahon of due proocss
‘Count HI

~ Count II alleges thai the Ordinance is ovcrbroad in its apphcatlons and violates
‘due process: Plaintiffs specifically allege that the Ordinance is overbroad because of its

- “vague definitions,” (Count III, §23), and because the Ordinance i 15 not limited to the use
~ of assault weapons by criminals but applies ilso to those who possess assault weapons for

o ’huntmg or self-defense. (Count I]I 21).

Imtxally, “vagucness and overbreadth are two dlﬁfercnt legal pﬂnclplcs E@ijgl
Marin, 342 Tll. App. 3d 716, 721 (1 Dist. 2003). Plaintiffs’ allegation that the statute is
- overbroad bccause itis Vag‘uc does not support- a claim of ovcrbrcadﬂm Rather, this
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- allegation is another 'repetitioxi of their vagucness claim ra-iscd"in:Count I. Assuch, the
only issue raised by Couat I is whcther the statute is overbroad because its application .
is not limited to criminals. o T S

. - Where no. fundamental right is involved, the rational-basis test applies. Marin,
34ZT11. App. 3d at 722. As stated earlier, the tight to bear arms is not a fundamental 4

tight. Kalodimos v. Village 6f Morton Grove, 103 1L 2d 483, 509 (1984). Applying the

rational basis test, a law is overbroad where it does not bear 2 reasonable relationship to

the public interest being served and the means adopted are not a reasonable method of .

accomplishing the public mterest. Marin, 342 L. App. 3d at. 721, citing People v.

‘Wright, 194 JIL 2d 1 (2000).. - o . - .

In cnacting Cook County’s original assault weapons ban, the Boatd set forth the
tationale behind banhing assault weapons. (Motion, Ex. A-1, Ordinance No. 930-37). .
- Specifically, with regard to assauit weapons, the Board stated that: (1) 1,000 of the 4,500
trauma cases at Cook County Hospital jnvolved gun shot wounds; (2) assault weapons

are twenty times more likely to be used jn.the commissiog of acrime than other weapons;

and (3} there is no legitimate sporting purjpose for agsault weapons. (Motion, Ex. A-1,
Ordinauce No. 93-0-37). Given the public interest which led to the assault weapons ban,
a complete ban on assault weapons bears a rational relationship fo the public interest '
. being served and is 4 reasonable miethod of accomplishing the public interést. The -
Ordinance is not overbroad., ' ) ~ : .

The court in Ariold v, City of Cleveland, 616 N.E. 2d 163 (Ohio 1993), rejected
an oi{erbreadth'challenge to an ordindnce of the City of Cleveland banning assault
weapons. The court’s"h_o_lding, although not controlling, is-instructive: '

- - The ordinance, while admittedly broad in its scopie; is a reasonable exercise of
the municipality's police power. The ultimate objective of the legislation appears
to be public safety. To reach this end; the municipality is attempting to limit the
accessibility of certain generally recognized dangerous firearms. . -~
14, at 173. The Cleveland prohibition against assault weapons was upheld as a proper
limitation on a certain class of weapons which would maiutain the safety aud secuirity of

- the public while allowing the “availability of certain fircarms for purposcs of hunting,

. recreatiopal use and protection.” Ld_,_ The same wiay be said as to the Ordiﬁancé here.

E Plaiutifis arguc that City of Chicago v. Mogales, 527 U.S. 41 (1999),and
.. US.v. Bmerson, 270 F.3d 203 (5% Cir. 2001), require that this court apply strict scrutiny.

- to the Ordinance. Morales and Bmerson did not tuvolve regulation of firearms. See, e.g. .

Lewis v. U.S,, 445 U.S. 55 (1980)(applying rational bass standard in reviewing firearms
- restrictions); Bach v. Pataki, 408 F.3d 75 (2d Cir. 2004)(holding that courts review ~ -
- firearm restrictions using a rational basis standard), Plaintiffs also argue that the United
States Supreme Court may decide in Parker v, District of Columbja, 478 F.3d'370 (D.C.
Cir.), geit. granted sub nom, District of Columbia v. Heller, 128 §. Ct. 645 (2007), that
strict scrutiny applies. As discussed below, the Second Atiiendment applies only to
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infdugémcht by the federal govmm¢n§ not state gdvefmnéxits or their subsidiaries. .
Therefore, even if the Supreme Coutt decides that there is a fimdamental individual right

 to bear arms under the Second Amendment and applies a strict scrutiny test to the District . -

of Columbia regulation at issue in Parker , that ruling will not apply to state and local-

Count IV

. . In Count IV, Plaintiffs allegé that the -Ordinance viclates Plaintiffs” individual
‘nights to keep and bear arms under Axticle 1, Section 22 of the llinois Constitution and

~ the Second Amendment to- the U.S. Coustitution. Defendants argue that Count IV should

- bedismissed because the Second Amendment to the U.S. Constitution does not apply to-

state or local govermnments and the Illinois Coustitution does not prohibit regulation of

firearms including reasonable prohibitions. ' ' B

-Second Amendmeriﬁ

©In Quilici v. Village of Morton Grove, 695 F.2d 261, 269-70 (7" Cir. 1982), the - -~
Seventh Cireuit held that under Presser v. Illinois, 116 U.S. 252 (1 886), the. Second
. Amendment limits only the actions of Congress and the Natiopal government. The -
. Second Amendment-has never been incorporated into the Fourteentti Amendmerit and . -

there is no incorporation by implication. Id, Therefors, the County’s enactment of the
* Ordinance banning assault weapons and large capacity magazines does not violate the -
Second Amendment. Plaintiffs do not allege that any defendant in this action is a '
- mémber of a federal agency or employed by thic federal govemnment in any capacity.

Skar v. Byme, 727 F.2d 633, 637 (7" Cir. 1984)(Second Amendment dces not apply to _
“states or their subdivisjons); Manos v. Caira, 162 F., Supp. 2d 979, 989 (N.D. IiL. :
2001)(Plaintiff failed to state a claim for violation of the Second Amendment as
-defendants were not part of the federal governmerit or employed by the federal. - . -
. government). o L ' L

: Plaintiffs argue that they may have a Second Amendment ¢claim citing to Parker v.
District of Columbi, 478 F.3d 370.(D.C. Cir.), cert. granted sub nom., District of .
Columbia v. Heller, 128 S. Ct. 645 (2007), which is currently on appeal before the U.S.
~ Supreme Court.” Parker, however, involves an ordinance enacted by the Districtof =
.~ Columbia which is a Rederal District ultiruately controlled by Congress. Id. at 401, n. 13.- -

- The Seoond Amendment applies to the District of Columbia becarise the District is-

~“directly constrained by the Bili of Rights.” Id. The Patker court specifically noted that
the Second Amendment had riot been incorporated through the Fourteenth Amendment
and that the issue of incotporation was not relevant to the court's decision. Id. Even if
the U.S. Supreme: Court decides that thete is an individial right to bear atos under the -
Second Amendiment, the Second Amendment constrains only infringement by the federal

. povernmeént.
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-Article 1 .Sé-ction 22

In Kalodimos v. Vﬂlgge of Morton Grove, 103 IiL. 2d 483 (1984), 1 the flbmois
Supreme Court considered the issue of whether Morton Grove's complete banon .
handguns violated Axticle 1, Section 22 of the Tlliriois Constitution which provides: -
“Subject to only the police power, the right of the individual to keep and bear arms shall
not be infiinged.” Following an extensive analysis of the language of: the Section 22 and
the legislative history, the Kalodimos court found that a reasonable prohibition of -

- ‘haudguns is constitutional under Article 1, Section 22. 1d: at 498. The right to possess

- firearms is not a fundamental right and “the right to’arms secured by the Hlinois

Constitution - . . is subject to substantial infriugement in the exercise of police power
even fhough 1t aperates on the individual level.” Id. at 509. o

Under Kalodimes, a flat ban on handguns an enhre category of ﬁrearms, bya -
- home rule municipality is constitutional under Article 1, Section 22.. Therefore, it

" logically follows that a flat ban-of assault weapons and large capacity magazines by the.
County is also constitutional. As the Kalodimos court made clear, the right to bear arms

uider the Hlinois Constitution is subject to substantial infringement and is not unfettered” - |

‘Plaintiffs disagree with the holding of Kalodimos and would like this court to dxsregard
- jt. This court, however, is bound by Illinois Supreme Court precedent, - The Ordinance
doas not violate Amcle 1, Sectlon 22 of the [linois Constltutlon _

Cmmt Vv

In Count V, Plaintiffs allcge that Paragraph 7(a) of the Ordmance is an

unconstitutional exercise of the County’s police powers in violation of due Process.

~ Couitt V repeats Plaintiffs” vagueness arguments from Count L. Asdiscussedin
. connection with Count I, the Ordinance is pot unconstitutionally vague and provides
specific guidance for law enforcement. - An ordinarice which baus a category of guns is a
proper.cxercise of the police power. Kalodimes, 103 Ill. 2d at 508-09. The Ordinance is
- mot an unconsutuhonal exercise of the County’s police powers. See generally Coalition

~of New J crsez, 44 F. Supp. 2d 666 (D.CN.1. 1999)(where court held regulation of assanit
- weapons is a legitimate state mterest) -The County Board has éxercised its police powers
in a way that regulates a certain category of dangerous snd destructive weapons, assault
weapons; while balancing the Plamhﬂ's and others use of guns for purposes of huntmg
and protection. , .

Count VI

In Couut VI, Plaintiffs allege that Section 54-21 1(7) of the Ordinance vmlates the
Equal Protection Clause because it bans specifically listed firearms, but does not ban
other firearms idertical in function. These allegations ignore the fact that the = -
.. Ordinance’s hist of specific firearms i Section 54-211(7) is non-exhaustive. The . .
_ QOrdinance also baus ﬁrearms vnth certain enumerated features under Sectxons 54-21 1(1)
through (6) Plamhﬁ's arguc that Sections 54«211(1) through (6) of the Ordmanoe are
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" flawed under the holding in ng'gles nghts Or@lzatwn V. Clgz of Columbus 152 F 3d

522(6™ Cir. 1998). In that case, the provisions of the City of Columbus’s assault.
weapons ban were found to be vague. The Ordinance here and the Columbus Ordinance, .
however, are differént.. Furthermore, in that case, the couit used'a heightened standacd of
review. However, a helghtened standard of review has been found to-be mapphcable '
“when the statute neither reaches significant constitutionally protected conduct, nor
provides unfettered discretion to law enforcement.” Coalition of New Jersey Sportsmen
v, WIuiman 44 F. Supp 2d 666, 681 (D.CN.IL 1999) Plamttffs’ afgument has no mierit.

Unlws a ﬁmdamental nght is involved ora classxﬁcatmn is based on an mherently

 suspect characteristic, the Equal Protcction Clause requires only that a classification

- rationally finthéra legitimate: govemmcntal interest. Nordlinger v. Habn,-505U.S. 1, 10 " -
(1992)(c1ta110ns omitted); Gun Owners' Action League v, Swift, 284 F3d 198 (% Cir.

© 2002). Regulating assault weapons is a legitimate govarnmental interest, Kalodimos v. -

- Village of Morton Grove, 103 IiL. 2d 483, 503-04, 509 (1984), and banning possession: of

such weapons is a rational method of furthering that legitimate interest. Under rational

- basis review, courts do not “pass judgment on the effcctweness of the classifications”
- Gun Owners 284 F.3d at 214. : : 4

Plam’affs claim that the 0rdmance faﬂs to ban vu'tually 1de:ut1cal fircarms, but an
equal protection claim cannof be based on disparate classifications of wcapons A claim
of equal protection “based on disparate classifications of similar weapons . . is-niot

" cognizable. The equal protection clause applies to persons, not products.” Coahtlor_l_of ,
- New Jersey, 44 F. Supp. at 686. Moreover, even if such a clabm could be stated,

Plaintiffs do not allege any facts showmg that there are two fireaums with thic same
characteristics which dre not both prohlbxted under the Ordinance as a whole. Nor do
Plaintiffs claim that any such firearm exists. There is no basis for Plamtlffs argument
Count VI does not allegc a vxolatton of the Equal Protection Clause

: Conclusxon

Plamﬁﬁ's’ Flrst Amcnded Complamt challenges the Board’s dec1s1on to regulate 2

'parhcular category of weapons, assault weapons and large capacity magazines, which it

has determined poses a particular- denger to the safety and welfare of the public. The

 Plaintiffs have challenged the Ordinance based-on their assertioris that they sre law
‘abiding citizens who possess weapons lawfully and fox lawful purposes and have

longstandmg rights to possess weapons.. Bowever, the Ordinance is rationally related to
its asserted purpose, with clearly delineated terms, not overbroad in its prohibitions, fair
in its classifications, and a correct exetcise of the County’s police power, The Ordinance
addresses the grave and recognized dangers ¢ of assault weapons while allowing the :
possessxon of wcapons for legal rccreatmna] and protecnve purposes. :
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Certification of Compliance with Supreme Court Rule 342

The undersigned, one of Plaintiffs’ attorneys, certifies that this S
APPENDIX conforms with Supreme Court Rule 342 ,a

LT,
(>

73

Victor D. Q
Victor D.Quilici’
One of Plaintiffs Attorneys
P/O Box 428
River Grove, Il. 60171

(847) 298-2566



