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'Phis petition conce~°ns wh~th~r the Second l~rn~ndrr~ent right to

any ~ther~ris~ eligible citizen re~ardl~ss of specific need. The panel

decided that, due to its published split decision in aclosely-related

protection.

Sheriff Prieto requests en bane ~ehearin~ of the panel's

memorandum d~~islon reversing the district court's grant of summary

judgment fc~r him, and thus review of the 1'e~°uta d~~ision the

contradict the Supreme ~our~'s d~C1S1011 111 DlStY'ZC$ Of C'olu~zbia ~.

~ 
1 ~I~i: ~ . ~ ~~~ •_ ~~•• ~ . ~~

1 Jude Callahan jmined in Jude O'Scannlain's opinion; Jude
Thomas d~ss~nted.

1
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carry duns in~ urban public areas -with the right to have arms in one's

resid~nce9 (b) e~pr~ssl~ conflict with decisions from the Second,

'Third, and Fourth Circuits upholding similar gun control laws,

~reatin~ a split on a hatter of national significance where uniformity

decision of this circuit (Unzted States v. ~hovan, 735 Fe3d 112? (9th

Cir. 2013) concerriin~ the identity of the 6GCOT~~9' Second l~mendm~nt

• • ~-~ r r 
- ~- t - ~ r- •

of that right for the purpose of applying scrutiny analysis. (See

~1~p~ndi~, p. 130 [dissent stating majority op. conflicts with

"supreme Court authority, the decisions of our sister circuits, and our

own circuit precedent]".)

November 4, 2010 in the United States District Court for the Eastern

I~istri~t of California all~gin~, in relevant part, Sheriff Prieto's

authorizing Sheriff Prieto to establish that policy violated their right to

t~
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the Second amendment Foundation, were unsuccessful in their

att~rnpts to secure a permit to carry a concealed firearm within the

bounty because their general desire for self-defense did not meet the

Sheriff s policyo2

The parties filed cross-motions for summary ~udgm~nt in

- - -~ •' ~ 1- - ~. ~.

2 Plaintiffs conceded in the district coin they faced no heightened
threat. cif dan~ero

3
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1 • ~' ~ "" ~~ 11' ~ s I ~ ~.• ~ 1" ~!' 1:

Pe~uta's majority opinion first addresses whether "a r~stricti~n

on a responsible, law-abiding citizen's. ability to parry a dun outside

the horrie for self-defense , , a falls] within the Second endmer~t

i • • --~ ~~_~ r`~ . _ r - s.. ~~ - ~ -~ ~- - _ 
r~ _ _ .~

12. Thy majority examined the Sup~°erne Cc~ur~'s decisions in I-Ielle~

. I• .. ~ s•• 1 1 i i 1 ~.

determined that, since neither speaks explicitly on the scope cif the

interpreted in its historical contest. (Appx., at 10-13.} That histary,

for self defense. {Ia'., at 14-50.)

Under this analysis, the majority assessed California's statutory
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scheme in its entirety, stating (at 55-56): (1) California has no

carry, even congealed, in eve~°y instance, the rnaj ority found

California's laws 66destroy99 the rl ht to carry outside the horns:

the question is not whether the California sch~rne (in
light of San I7ie~o's policy) allows some people to bear
arras outside of the horny in son2e ~lac~s at some tomes,
instead the question is whether it allov~s the typical
responsible, law-abiding citizen to bear arms in public for
the lawful purpose of self defense.

d~f~ns~ in case of public confrc~ntati~n, and is thus indistinguishable

~ - .~~ ~ -.
i ~_ ~

. r - • r ~- -~ ••a~ .. ~ .

0
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from the restrictions struck dov~n in Heller°. (Ido, ~7 — 59.)

The majority mpinion contains two other significant discussions:

(1) it red acts that bang on concealed parry are peg° ~e presumptively

- , , ,~ ~ - • t , r ~~ - ~~~ - - - ~ , - .,. ~ • • s

incornpl~te other circuits' intermediate scrutiny analysis of similar

h~i~ht~n~d need p~rrriit requireri~ents (I~achalsky v. County of

_ , ~ ~ ~ ~ ,,c . ~~

deeming therri "not pa~icularly instructive." (Apex., at 67-72.)

~Sltl~ou~h I~elle~ directly addressed the constitutional right to

~ _~ _ _. ~ - .-~- ,~ ~~-~ ~ - ~-. ~ ~r.

Amendment right tm carry arms: the right is not unlimited and does
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COTI~T~OTT~..l.6a.l.lQTl99 (aa'o,~ at 595) or 1n "any manner whatsoever" as might

invalidate "laws forbidding the carrying of firearms in sensitive places

defense is "most acute" in the horr~e ~62~), the right does not

invalidate laws "~~~ulatin the storage of firearms to prevent

army for hunting (at 599)9 and colonial laws restricting the u~~ of duns

within city limits .did not constrain self-defense (632-633). The

majority opinion dosed by saying that, whatever else the Second

I~rn~ndment "leaves to future evaluation, it surely elevates above all

ether ir~t~re~ts the right of law-abiding, responsibly C1t1Z~11S t0 use

destruction of which right can withstand no 1~v~1 of scrutiny, foli~wed

0
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munitions stored in urban areas, whe~°e even full prohibitions may be

- - - - -~ • _ ~ a ~~ _ ~ .. ~ . ~ ~ ~ t ..

The I'e~uta majority uses ~Ielle~°'s illustrations ~f the S~c~nd

would not h~v~ warranted the Suprerrie Court's comment unless the

the successive conclusions Feller really means that the core right is

of protection from regulation, "[f or if self defense outside the homy

exercise of that ~°i~ht, no amount of interest-balancing ...can justify

confrontation's analysis v~ith Helle~'s illustrations of presumptively

lawful bans on duns in "sensitive places" like schools and government
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buildings, where ~onfrontatlons have occurred with traffic frequency.

r

56n~T,~,~~j99 citizens to ~.arry duns in only S6~OXI7~9' public places

(7th fir. 2012)9 which I'e~uta clairris supports its conclusion, s~

-- ~. .~ • ...-_ ~~ ~_ ~ ~• y- . t ~

places9 sine that's a 1~sser burden, the state dc~~sn`t need to prove so

•' • -:1

California's public carry restrictions by including as "sensitive places"

t • ;

r7
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carry bans by reasoning such constitutionality pertains only where a

I. ~- ~- •~- ~ 1 - ~ ~ - ~~~. .,~ ~,~

virtually all circumstances," and "elsewhere in California, without

O+XC~p1,lOTIy
995 the historr~al non-right to concealed carry rises like a

preposition for which the rriaj~rity ~iv~s no analogous authoritya (S~e

~r~___ c ~ • .-. -;r

restrictions on open carry cannot "magically endow that conduct with

• ~• -a ~ r ~ •- • t s • •.

•. 1 •''1•' I a. • ~. ~. 1 11''.

~~~
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fii • . •

~, _ ~ t t, : , " ~ ,. . ; _ 
~.

~~caus~ of Pe~°uta, the I~Tinth ~ir~uit along proclaims that

lirriitin~ concealed carry permits to those .with an articulable need for

self d~fens~ constitutes "near total d~str~action" of a ~or~ Second

c _ ~ _ ~~_ ~- ., ~ .. ~ - - - -~

canstitutional challenges to similar "~o~d cause" licensing policies.

license to "demonstrate a special need for self-protection

~.3d at 42~ (d~finin~ the 66justifiable need" requirement for a public

carry license as are "urgent necessity for self protection, as evidenced

by specific threats or previous attacks which demonstrate a special

~~ r ,~: ~• -~~ ai • • 1'. .a~~, ~y• i'1 ~~• •'

va~u~ threat is not sufficient).

11
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ci~°cuits in thr~~ noteworthy ways. First, despite ackn~wled~in~

concealed manner, for self defense, the majority deems that the

r~quirernent of a heightened self defense need cor~~titutes a complete

des~°uctaon ~f the right to public carry. (Appx., 56-57,6 11 S [dissent].)

I~To other circuit court, in~ludin the Seventh, has determined a

~~ - ,t ~ ~~ - r - . ~ ~ ~ - ~ ~ ~ ~ - ,~ - ~ - -- . ~- .-,

circuit stated that a right to concealed carry arises wher~v~r no ability

. r.-

- - ~ -

~ • : 'c .

12
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Second, upon its determination that the right to public carry for

abiding CII.IG~iTly99 I~eruta applied an "alternative approach999

the District of Columbia's laws could not vdithstand any level of

I~elle~°, frorri the framework applied by sister circuits and existing

Ninth Circuit precedent (as discussed in greater detail belo~v)o

Third, I'e~°uta criticizes its sister circuits' view of intermediate

individuals' ir~ter~st in public carry for self-defense and the public

interest in Ilil'11t111~ t11~ number of congealed handguns in densely

populated public spaces.? (S~e Appx 117 [dissent].) .Instead, the

Sep I~achcalsky, 701 F.3d at 9~-99y LY~C~fS.~y 724 F.3d at 439;
pollard, 712 F.3d at $~Q- 810

~3
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I'e~°uta majority d~fir~~d intermediate scrutiny more like strict scrutiny

and, consequently, dismissed the ~overnment'S S1~111~1C~Tlt 111t~T'~StS 111

public safety, the relationship of the policy to those interests, and

deference to l~~islative policy decisions. (Id,, at 76 [66{i}n D~°ake,

~ _ . ~ ~ - ~ ,~ • ~ •

s~fety99]. See also zde, 114 [dissent id~ntifyin~ the public safety

~ , ~ - ., . • r _ ~ - ,~ ~ - - • ~ .r ~ ~ - ~.

reduction of gun carry in public].) ~y discounting the sheriff s policy

licenses accordingly." (Id,, 12~-129 [dissent] e)

Purporting to join an existent clr~uit split, the 1'e~°uta majority

likens its decision to the Seventh Circuit's- in Moo~°e v. adagan, 702

F.3d 933 (7th Ciro 2012)a Although the Seventh circuit also expressly
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circuit split, nc~r analytically supports I'e~°uta's ultimate holding. First,

Moo~°e expressly stated that Illinois was the only state that "maintains

fu~°the~ ad. at 940 ("[~]ven jurisdi~ti~ns like I~~w Fork State, where

r~co~r~ize that the interest in self-d~fens~ extends outside the horrie").

I~~xt. l~oo~°e expressly distrn~uished Illinois 66f1at ban" frorri the

~ - - .~ --~ ~, ~-~ - -~ ~ ~-~ -r r.- •

(stating it instead dis~.~r~ed with Kachalsky on the separate general

question ~f the right to car's importance outside the home)e Thus,

with r~sp~ct to the "food cause" permitting issue, which 1l~oor°e

carefully states it does not address, PG'~'Zl$~ ~.1011~ CY°~a$~S ~. Cl~'CUlt 3pllt.

1 i ~ i .> ', is ,.

In Unated States v. ~'hovczn, 735 F.3d 1127, a different Ninth

is ..~~ -~ : • • • ~ •,~

violence violates the offender's ~°ight to bear arrris in his h~rrie.
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~'hovan ~xpr~ssly adapted the two~step inquiry used by five other

circuits: "(1) asks whether the challenged law burdens conduct

apply an appropriate level of scrutiny." Id., at 1136, In the first step,

~i~ s ~~ r ~. s~' y, ~ ~ ~- _~ _ .- --_.~ ~ ~ - r

Arri~ndment99 as the right of these without violent criminal records to

~~cause the statute did not "implicate" the "core" hor~zze defense

right held exclusively by law-abiding citizens, but instead

~~vernmenta.l interest cif preventing dom~~tic dun vi~le~c~. Id., at

16
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1139-1141.8 (Sep Appx., pp. 112, 124 [dissent stating Pe~°uta majority

Op1T11t311 COT1fl1C$S Wlt~l CIZOV~l2~. )

In footnotes, the I~eruta majority Op1111011 summarily

distinguishes C`hovan as inv~lvin~ burden of a non-~or~ right rather

than fiall destruction of a core right° (Apex., 12, 55.) but Pe~°uta

statern~nt, that the presence of limited e~ceptions9 to disqualification

from dun possession "lightens" the "quite substantial" burden ~f

pernlan~ntly so barring a class of individuals, with I'e~°uta's finding

~alif~rnia's dun laws "destroy" the right. This silence is significant

• ~ ~ ~ r s . - t ~ • .. ~ - • ~ _ . ~ ~ ~ r ~ • ~ ,., ~ - ~

exceptions within those areas, which are far broader exc~pti~n~ that

-a - r~ .~s ~ ~,. ~ -~_•

17
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those in §922(8)(9) that C'hovan upheld.

~i i

ventured to hold all citizens not oth~rwis~ disqualified must be

.. ~ r

distorts I~elle~°'s definition ~f the ~o~°~ right t~ carry arms and ignores

its ~xaYnples of presumptively lavaful restrictions, expressly conflicts

with all the oth~~° circuits addressrn~ or discussing similar concealed

applications have drastically risen in numb~r,10 creating an urgent

.r - -~ r -. -.~ •-

~ ~ .. . It
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in what is quite literally a matter ~f life and death,

I'

/s/.Iohn A. T~hatesades

• ,i

19
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~ ~ •~ ~ ~. .; - . ̀ ~ . I.

i ' r ::.

I certify that pursuant to Circuit lZule 35 4 or 40-1, the attached Petition for

i~ is 1

~. ~

/s/~Tohn A. T~hitesades
y:
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