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Office of Administrative Law  
300 Capitol Mall, Suite 1250  
Sacramento, CA 95814  
 
Attention: Chapter 2 Compliance Unit 
 
Petition to the Office of Administrative Law 
 
Re: Bureau of Firearms Non-Rosterable Frames Underground Regulation 
  
From: Gene Hoffman, Jr., Chairman, The Calguns Foundation 
 
Date:  February 26, 2009 
 
 
1. Identifying Information: 
 

Gene Hoffman, Jr.,   Chairman 
The Calguns Foundation 
3200 Bridge Parkway Suite 202C 
Redwood City, CA 94065 
650-275-1015 
hoffmang@calgunsfoundation.org 

 
 
2. State agency or department being challenged: 

 
California Department of Justice, Bureau of Firearms (“BoF”) 

 
 
3. Description of the Underground Regulation and the Department Action By Which it was 
Issued 
 
BoF is promulgating an Underground Regulation by taking the official position that the bare 
“frame or receiver”1 of a handgun is an “unsafe handgun.”  This is in clear contravention of the 
applicable statutes, as outlined below. 
 
This official position is exemplified in a letter dated September 9, 2008 to Mr. Lawrence Gaglio 
of CCF RaceFrames, LLC of Richmond Virginia (Attachment A hereto, hereinafter, “Frames 
Letter”).  That letter states, in pertinent part: 
 

                                                 
1  For a visual representation of the difference between a bare “frame or receiver” of a handgun as compared to an  
   actual handgun, please see the photographs in Attachment B hereto. 
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In the case of a metal replacement repair frame for a pistol, a dealer would be 
compelled to consider such a firearm to be a “handgun” because it is a “firearm” 
for purposes of Section 12071 that is also “capable of being concealed upon the 
person.” (§12001, subd. (a)(2).) Such a metal replacement repair frame for a 
pistol would be considered an “unsafe handgun” because multiple criteria set 
forth in Section 12126, subdivision (b) would be present. Therefore, it would 
be unlawful to import into the state for sale, keep for sale, offer or expose for 
sale, give or lend such a metal replacement repair frame. (§ 12125, subd. (a).) 
 
Attachment A, para 6, [emphasis added] 

 
 
 
4.  The Legal basis for believing that the guideline, criterion, bulletin, provision in a 
manual, instruction, order, standard of general application, or other rule or procedure is a 
regulation as defined in Section 11342.600 of the Government Code and that no express 
statutory exemption to the requirements of the APA is applicable: 
 
The California Administrative Procedures Act, California Government Code §11400 et seq., 
defines “regulation” to mean “every rule, regulation, order, or standard of general application . . . 
adopted by any state agency to implement, interpret, or make specific the law enforced or 
administered by it . . . .”  (§11342.600). 
 
Furthermore, “[a] regulation subject to the APA . . . has two principal identifying characteristics. 
. . . First, the agency must intend its rule to apply generally, rather than in a specific case.  The 
rule need not, however, apply universally; a rule applies generally so long as it declares how a 
certain class of cases will be decided. . . . Second, the rule must ‘implement, interpret, or make 
specific the law enforced or administered by the agency, or govern the agency’s procedure.’ ” 
Tidewater Marine Western, Inc. v. Bradshaw, 14 Cal. 4th 557, 571 (1996) (emphasis added, 
internal citations omitted). 
 
 
A) The “Frames Letter” is a Regulation 
 
The “Frames Letter” is a “regulation” within the meaning of §11342.600, as it attempts to 
interpret, and make specific the Penal Code §12125 2 and §12126 3 by incorrectly interpreting the 
terms “handgun” and “unsafe handgun.”  
 

                                                 
2   PC §12125 (a) “Commencing January 1, 2001, any person in this state who manufactures or causes to  
  be manufactured, imports into the state for sale, keeps for sale, offers or exposes for sale, gives, or lends any 
  unsafe handgun shall be punished by imprisonment in a county jail not exceeding one year.”   
 
3   PC §12126 “As used in this chapter, "unsafe handgun" means any pistol, revolver, or other firearm capable of   
    being concealed upon the person, as defined in subdivision (a) of Section 12001, for which any of the following 
  is true…”  
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B) The “Frames Letter” Applies Generally 
 
This rule applies generally, as it applies to all manufacturers, buyers, and sellers of the frame or 
receiver of a handgun who import into or sell in the State, therefore satisfying the first element of 
Tidewater.4  
 
 
C) The “Frames Letter” Purports to Implement, Interpret and Make Specific California Penal 
Code §12125 and §12126 
 
The “Frames Letter” is an attempt to promulgate an interpretation of the term “handgun” and 
“unsafe handgun” in contradiction to the plain text of the Penal Code. This is an attempt to 
restrict the importation or sale of the frame or receiver of a handgun, which is beyond the 
regulatory scope of the Penal Code delegated to BoF under Penal Code §12125 and §12126. 
 
The interpretation, as stated in the “Frames Letter”, thus attempts to interpret and make specific5 
the definition of “unsafe handgun” whose import and sale is prohibited in the State by Penal 
Code §12125.   
 
It does this by ignoring the specific exclusion of Penal Code §12125 from the list of Penal Code 
Sections in Penal Code §12001(c)6 for which the frame or receiver of a handgun shall be 
considered a firearm, therefore satisfying the second element of Tidewater. 
 
No express APA exemption in Government Code §11340.9 applies to the “Frames Letter” and 
there are no express exemptions to the APA for the BoF in the relevant Penal Code sections.7 
 
 
 
 
 

                                                 
4   The “Frames Letter” applies to all BoF-regulated firearms manufacturers, sellers, and their buyers:  “[t]his letter 
  is in response to your letter to the Bureau of Firearms within the California Department of Justice (DOJ) dated 
  June 19, 2008 in which you inquired about the importation to and sale in California of ‘metal replacement repair 
  frame for the Glock pistols’ manufactured by CCF.”   (Attachment A, para 1).  
 
5   “Such a metal replacement repair frame for a pistol would be considered an ‘unsafe handgun’ ”   
   (Attachment  A, para 6, emphasis added) 
 
6   As used in Sections 12021, 12021.1, 12070, 12071, 12072, 12073, 12078, 12101, and 12801 of this code, and  
  Sections 8100, 8101, and 8103 of the Welfare and Institutions Code, the term “firearm" includes the frame or 
  receiver of the weapon.  
 
7   The Attorney General has certain delegated authority to adopt APA compliant regulations for Penal Code 
  §12125 - §12133 but none provide an exemption for the underground regulation at issue.  
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5.   Legal Basis for why the “Frames Letter” is an underground regulation 
 
A)  Background 
 
“Unsafe handguns” generally cannot be sold in California (except in limited cases).   
 
Penal Code §12125 through §12133 define certain handguns as “unsafe handguns.”   Handguns 
that are defined as “unsafe handguns” cannot be imported or sold by licensed manufactures or 
licensed sellers (with certain limited exceptions).  Due to these restrictions, the exact definition 
of “unsafe handgun” is of paramount importance, since a violation of §12125 et seq. carries a 
substantial criminal penalty. 
 
 
B)  The Penal Code Definition of “Unsafe Handgun” Does Not Include the Bare Frame or 
Receiver of the Weapon  
 
i.) “Unsafe Handguns” Are Defined By Statute 
 
To determine what an “unsafe handgun” actually is, one simply refers to Section 12126 of the 
California Dangerous Weapons Control Law.  In that section, an “unsafe handgun” is defined as: 
 

[A]ny pistol, revolver, or other firearm capable of being concealed upon the 
person, as defined in subdivision (a) of Section 12001, for which any of the 
following is true . . . 
 
Ibid. 

 
 
ii.) Pistols, Revolvers, or other Firearms Capable of Being Concealed Upon the Person Are 
Defined by Statute 
 
For guidance on the precise definition of “pistol, revolver, or other firearm capable of being 
concealed upon the person,” we refer to Section 12001 of the Penal Code. 
 
First, we note that §12001(a)(1) defines a pistol, etc. as: 
 

[A]ny device designed to be used as a weapon, from which is expelled a projectile 
by the force of any explosion, or other form of combustion, and that has a barrel 
less than 16 inches in length . . . 
 
Ibid. 

 
 
Furthermore, we note that Penal Code §12001(c) states: 
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As used in Sections 12021, 12021.1, 12070, 12071, 12072, 12073, 12078, 12101, 
and 12801 of this code, and Sections 8100, 8101, and 8103 of the Welfare and 
Institutions Code, the term “firearm” includes the frame or receiver of the 
weapon. 
 
Ibid. at (c). 

 
Please note that neither Penal Code §12125 or §12126 appear in the list of Sections for 
which “the term ‘firearm’ includes the frame or receiver of the weapon.”  
 
Based on the statutory rule of interpretation expressio unius est exclusio alterius (“the expression 
of one thing is the exclusion of another”), the only legally tenable interpretation of the term 
“unsafe handgun” in PC §12125 – PC §12133 is that the frame or receiver of the weapon cannot 
be an “unsafe handgun.” This is because none of those sections are referenced in PC §12001(c). 
 
To find that “the frame or receiver of the weapon” is a firearm for purposes of PC §12125 – PC 
§12133, a court (or BoF) would have to, at a minimum, add the number “12126” to the sections 
listed within §12001(c) of the Penal Code.  Adding language into a statute "violate[s] the 
cardinal rule of statutory construction that courts must not add provisions to statutes." (Security 
Pacific National Bank v. Wozab  (1990) 51 Cal. 3d 991, 998.) " 'It is . . . against all settled rules 
of statutory construction that courts should write into a statute by implication express 
requirements which the Legislature itself has not seen fit to place in the statute.' " (In re Rudy L.  
(1994) 29 Cal.App.4th 1007, 1011.) 8  
 
Therefore the frame or receiver of a handgun is not a firearm for PC §12126 where the term 
“unsafe handgun” is defined.  
 
 
iii.) Logic Compels That A Frame or Receiver Can Not Be An “unsafe handgun” 

 
Setting aside the clear statutory interpretation above, logic alone dictates that a bare “frame” 
can’t be a “handgun” or an “unsafe handgun” for purposes of §12126. 
 
For a handgun to be certified as “not unsafe” it must pass certain specific tests which include a 
safety device that mandates certain qualities of the firing pin, passing the “firing requirement for 
handguns,” a chamber load indicator, or a magazine disconnect where appropriate.  Bare frames 
or receivers do not have firing pins.  Furthermore, bare frames cannot fire a round.  A bare frame 
or receiver could likely pass the required drop test, but would ultimately fail due to lacking the 
ability to ever discharge a round. Finally, a frame or receiver generally does not contain a 
chamber, which is a necessary precondition to having a chamber load indicator, or the capability 
to retain a magazine, much less disconnect a nonexistent firing mechanism. 9 

                                                 
8  See  In re Sabrina H. (2007) , Cal. App. 4th 
 
9  Again, see the visual depiction in Attachment B. 
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BoF’s interpretation that the frame or receiver must be certified as “not unsafe” to be able to 
import, sell, give, or lend leads to other logical inconsistencies.  If a frame or receiver must be 
separately certified as “not unsafe,” then any Californian (whose otherwise certified “not unsafe” 
handgun suffers a defect or failure in the frame or receiver) would have no legal way to import a 
frame to repair the handgun. 
 
The problem becomes significantly worse if, as often occurs, the handgun has been removed 
from the list of “not unsafe” handguns due to the manufacturer’s failure to remit the annual fee to 
remain on the “not unsafe” list.  In this situation, there is no way whatsoever to legally repair the 
formerly “not unsafe” handgun, since the replacement frame needed to make the repairs could 
not legally be acquired and brought into the state.  Additionally, Federal law generally precludes 
a California resident from acquiring complete firearms or their frames or receivers outside of 
California without transferring them through a licensed California firearms dealer. Thus, a 
Californian would not even have the recourse of travelling outside of California to repair his 
handgun by acquiring a replacement frame. 
 
 
iv.) The Analysis of Federal Law is Irrelevant, Incorrect, and Cuts the Other Way  
 
From the Frames Letter: 
 

A frame or receiver of a firearm is considered to be a “firearm” for purposes of the 
federal Gun Control Act. (18 U.S.C. § 921, subd. (a)(3).) As you point out in your 
letter, regulations of the federal Bureau of Alcohol, Tobacco, and Firearms clarify that 
any weapon or frame of a weapon which can readily be converted to expel a projectile 
by the actions of an explosive is a “firearm.” (27 C.F.R. § 478.11.) 

 
BoF makes a fundamental error when attempting to rely upon Federal Law to interpret California 
state law.  If California law were silent on the definition of “handgun” or “unsafe handgun,” then 
Federal law might have some bearing.  However, as explained above, California law specifically 
outlines the sections for which the frame or receiver of the weapon shall be considered a firearm 
in the Penal Code - and therefore Federal law is not relevant to the definition of “unsafe 
handgun” under California law. 
 
Further, Federal law actually does not consider the frame or receiver of the weapon to be a 
handgun. In August 2008, the Bureau of Alcohol, Tobacco, Firearms, and Explosives 
(“BATFE”) updated their Form 4473 (attached as Attachment C), which all gun sellers and 
buyers complete for every firearm transaction conducted through a Federal Firearms Licensee. 
One of the updates to Form 4473 was to clarify that the frame or receiver of a handgun or any 
other firearm should be marked as an “Other Firearm (Frame, Receiver, etc. See Instructions for 
Question 18)” 10 - and not as a “Handgun” - in box 18 of the updated Form 4473. In the 
                                                 
10   “Question 18. Type of Firearm(s):  Check all boxes that apply.  “Other” refers to frames, receivers and other 
firearms that are not handguns or long guns (rifles or shotguns), such as firearms having a pistol grip that expel a 
shotgun shell, of National Firearms Act (NFA) firearms.  [¶] If a frame or receiver can only be made into a long gun 
(rifle or shotgun), it is still a frame or receiver not a handgun or long gun. However, they are still ‘firearms’ by 
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“Instructions for Question 18”, BATFE reminds their licensees that the sale of multiple frames 
or receivers does not trigger the usual Federal requirement to report the sale of multiple pistols or 
revolvers to an unlicensed person,11 as the frame or receiver is not considered a pistol or revolver 
and thus not a handgun under Federal law. 
 
Therefore BoF is wrong as a matter of law that Federal law considers the frame or receiver of the 
weapon to be a handgun, when it in fact does not consider the frame or receiver to be a handgun, 
further undermining the BoF’s supposed legal basis for the underground regulation. 
 
 
6. The petition raises an issue of considerable public importance requiring prompt 
resolution. 
 
Manufacturers, buyers and sellers of the frames or receivers of handguns are being illegally 
restrained from buying, selling or acquiring parts that are not controlled by state law.  Owners of 
handguns are suffering from a constructive taking in the case where the underground regulation 
prohibits them from repairing their legally owned property. 
 
Further, the underground regulation is an illegal restraint of interstate commerce not actually 
approved by the legislature or delegated by the Federal Government.  
 
 
7. Attachments 
 
Attached,  as Attachment A hereto, is a true and correct copy of the “Frames Letter.” 
Attached,  as Attachment B hereto, are photos of a bare frame or receiver and a handgun 
Attached,  as Exhibit C hereto, is a true and correct copy of Form 4473 adopted August 2008. 
 
 
8. Certification 
 
I certify that I have submitted a copy of this petition and all its attachments to: 
 
Wilfredo Cid 

                                                                                                                                                             
definition, and subject to the same GCA limitations as any other firearms. See Section 921(a)(3)(b). 18 U.S.C. 
Section 922(b)(1) makes it unlawful for a licensee to sell any firearm other than a shotgun or rifle to any person 
under the age of 21.  Since a frame or receiver for a firearm, to include one that can only be made into a long gun, is 
a ‘firearm other than a shotgun or rifle,’ it cannot be transferred to anyone under the age of 21. Also note that 
multiple sales forms are not required for frames or receivers of any firearms, or pistol grip firearms, since they are 
not ‘pistols or revolvers’ under Section 923(g)(3)(a).” 
11  18 U.S.C. 923(g)(3)(a):   “Each licensee shall prepare a report of multiple sales or other dispositions whenever 
the licensee sells or otherwise disposes of, at one time or during any five consecutive business days, two or more 
pistols, or revolvers, or any combination of pistols and revolvers totalling two or more, to an unlicensed person. The 
report shall be prepared on a form specified by the Attorney General and forwarded to the office specified thereon 
and to the department of State police or State law enforcement agency of the State or local law enforcement agency 
of the local jurisdiction in which the sale or other disposition took place, not later than the close of business on the 
day that the multiple sale or other disposition occurs.” 
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Director 
Bureau of Firearms 
4949 Broadway 
Sacramento, CA 95820 
(916)  263-4887 
 
 
 
 
I certify that all of the above information is true and correct to the best of my knowledge. 
 
 
 
 
_________/s/_______________    _____February 26, 2009___ 
 Gene Hoffman, Jr.            Date 
 Chairman 
 The Calguns Foundation 
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ATTACHMENT A 
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Attachment B 
 

 
 

M1911 COMPLETE HANDGUN 
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ATTACHMENT C 
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