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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

RHONDA EZELL, JOSEPH I. BROWN, ) Case No.

WILLIAM HESPEN, ACTION TARGET, INC., )

SECOND AMENDMENT FOUNDATION, INC., ) COMPLAINT

and ILLINOIS STATE RIFLE ASSOCIATION, )

)

Plaintiffs, )

)

v. )

)

CITY OF CHICAGO, )

)

Defendant. )

)

________________________________________________)

COMPLAINT

COME NOW the Plaintiffs, Rhonda Ezell, Joseph I. Brown, William Hespen, Action

Target, Inc., Second Amendment Foundation, Inc., and Illinois State Rifle Association, by and

through undersigned counsel, and complain of the Defendant as follows:

THE PARTIES

1. Plaintiff Rhonda Ezell is a natural person and a citizen of the United States

residing in Chicago, Illinois.

2. Plaintiff Joseph I. Brown is a natural person and a citizen of the United States

residing in Chicago, Illinois.

3. Plaintiff William Hespen is a natural person and a citizen of the United States

residing in Chicago, Illinois.
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4. Plaintiff Action Target, Inc., is a Delaware corporation having its primary place of

business in Utah. Action Target is a leading designer and builder of gun ranges, and renowned 

manufacturer and seller of gun range equipment and supplies. Action Target is engaged in the

gun range business throughout the United States, including in Chicago, where it recently

constructed a gun range on the seventeenth floor of the Federal Reserve Bank of Chicago, located

at 230 South LaSalle Street; a gun range for the United States Postal Inspectors at 743 South

Canal Street; and a gun range for Brinks, located at 4420 S. Tripp Avenue. Action Target has bid

on the retrofitting of two other gun ranges within Chicago currently being operated by the federal

government. 

5. Plaintiff Second Amendment Foundation, Inc. (“SAF”) is a non-profit

membership organization incorporated under the laws of Washington with its principal place of

business in Bellevue, Washington. SAF has over 650,000 members and supporters nationwide,

including many in Chicago. The purposes of SAF include education, research, publishing and

legal action focusing on the Constitutional right to privately own and possess firearms, and the

consequences of gun control. SAF brings this action on behalf of itself and its members.

6. Plaintiff Illinois State Rifle Association (“ISRA”) is a non-profit membership

organization incorporated under the laws of Illinois with its principal place of business in

Chatsworth, Illinois. ISRA has over 17,000 members and supporters in Illinois, including many

in Chicago. The purposes of ISRA include securing the Constitutional right to privately own and

possess firearms within Illinois, through education, outreach, and litigation. ISRA brings this

action on behalf of itself and its members.  
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7. Defendant City of Chicago is a municipal entity organized under the Constitution

and laws of the State of Illinois.

JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.

§§ 1331, 1343, 2201, 2202 and 42 U.S.C. § 1983.

9. Venue lies in this Court pursuant to 28 U.S.C. § 1391.

STATEMENT OF FACTS

Gun Ranges’ Role in American Tradition and Chicago’s Safety Policy 

10. Familiarity with firearms, and proficiency in their use, promotes public safety.

Gun owners trained in and familiar with the operation of their guns are less likely to be involved

in accidental shootings, and more likely to successfully use their firearms in self-defense in case

of need.

11. Recreational shooting is a traditional lawful use of firearms in the United States.

12. The promotion of civilian marksmanship has been a priority of the federal

government throughout American history, beginning with the Second Militia Act of 1792 and

continuing through today with the modern implementation of the Civilian Marksmanship

Program through the federally-chartered Corporation for the Promotion of Rifle Practice and

Firearms Safety, 36 U.S.C. §§ 40701, et seq.

13. Defendant City of Chicago recognizes the value of firearms training and

proficiency. The City mandates, as a condition of firearms ownership, that all individuals

undergo at least one hour of firearms training on a gun range.
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14. Chicago residents wishing to lawfully possess firearms in the city must first obtain

a Chicago Firearms Permit (“CFP”). Chi. Mun. Code § 8-20-110(a). 

15. An application for a CFP “shall include . . . (7) an affidavit signed by a firearm

instructor certified by the State of Illinois to provide firearm training courses attesting that the

applicant has completed a firearm safety and training course, which, at a minimum, provides one

hour of range training . . .” Chi. Mun. Code § 8-20-120(a). 

16. Chicago firearm registrants whose registrations precede Chicago’s adoption of the

CFP requirement must obtain a CFP, and the requisite training, in order to renew their firearm

registration. Chi. Mun. Code § 8-20-110(d). If a registration is not timely renewed, the subject

firearm may become unregisterable to the current owner and must be disposed of. Chi. Mun.

Code §§ 8-20-140(d), 8-20-170(c).

17. Owing to, and as part of Chicago’s recent changes to its firearms laws, the City of

Chicago enacted a ninety day grandfathering period wherein it will allow the registration of

firearms previously acquired, but not registered, by city residents. This period will expire on

October 12, 2010. Any individual wishing to take advantage of this opportunity must, by October

12, 2010, obtain a CFP and thus, must undergo at least one hour of range time by that date.

18. Gun ranges open to the public exist in virtually every major American city in a

variety of architectural settings. 

19. Properly designed and operated, gun ranges are compatible with many typical

commercial uses of property.

20. At least eleven gun ranges currently operate within the City of Chicago. However,

none are open to the public. Five ranges are operated by the Chicago Police Department. The
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federal government maintains four gun ranges. And each of two private security companies

operate gun ranges for their own purposes. 

21. Historically, gun ranges open to the public have operated in Chicago.

Chicago’s Prohibition of Gun Ranges, Recreational Shooting, 

and Firearms Training

22. Chicago Municipal Code § 8-20-280, “Prohibition on shooting galleries and target

ranges,” provides: “Shooting galleries, firearm ranges, or any other place where firearms are

discharged are prohibited; provided that this provision shall not apply to any governmental

agency. The discharge of a firearm in an area where hunting is permitted shall not be a violation

of this section.”

23. A variety of Chicago ordinances, individually and as a whole, bar the temporary

lending and borrowing of firearms for purposes of training and shopping at a gun range. These

include: Chi. Mun. Code §§ 8-20-020 (barring possession of handguns outside the home), 8-20-

030 (barring possession of long guns outside one’s home or fixed place of business), 8-20-080

(barring possession of ammunition without corresponding CFP and registration certificate), 8-20-

100(a) (providing that generally, “no firearm may be sold, acquired or otherwise transferred

within the city, except through inheritance of the firearm”), 8-20-100(d) (providing that “No

person may loan, borrow, give or rent to or from another person, any firearm or ammunition

except in accordance with this chapter”), 8-20-110(a) (mandating that each individual must have

a valid CFP to possess a firearm), 8-20-140(a) (mandating that no firearm may be possessed

without a registration certificate), and 8-24-010 (barring recreational shooting).
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24. Every day in which an individual operates a gun range in violation of Chi. Mun.

Code § 8-20-280; or transfers, loans, borrow, gives or rents firearms or ammunition in violation

of Chi. Mun. Code § 8-20-100; or possesses an unregistered firearm in violation of Chi. Mun.

Code § 8-20-140, is considered a separate and distinct offense. The penalty for a first offense in

violation of these provisions is a fine ranging from $1,000 to $5,000 and/or incarceration ranging

from 20 to 90 days. A subsequent offense carries a fine ranging from $5,000 to $10,000 and/or

incarceration ranging from thirty days to six months. Chi. Mun. Code § 8-20-300(b).

25. Every day in which an individual possesses guns outside the home or fixed place

of business in violation of  Chi. Mun. Code §§ 8-20-020 or 8-20-030; possesses ammunition

without a corresponding registration under Chi. Mun. Code § 8-20-080; or possesses a firearm

without a CFP in violation of Chi. Mun. Code § 8-20-140, is considered a separate and distinct

offense. The penalty for a first offense in violation of these provisions is a fine ranging from

$1,000 to $5,000 and/or incarceration ranging from 20 to 90 days. Chi. Mun. Code § 8-20-

300(a).

26. Discharging a firearm other than in self-defense or defense of another person, in

violation of Chi. Mun. Code § 8-24-010, carries a penalty ranging from $500 to $1000.

The Impact of Chicago’s Range Prohibition on Plaintiffs and the Public

27. Plaintiff Rhonda Ezell has been the victim of three attempted burglaries at her

Chicago home. She has applied for a Chicago Firearms Permit so that she may register her

handgun. However, to obtain the necessary training, Ezell traveled to a range in Dundee, Illinois,

a significant distance from her home.
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28. Plaintiff Ezell suffers from interstitial lung disease, lupus, and end stage renal

disease, for which she is currently awaiting a kidney transplant. Ezell would like to continue

recreational shooting, but given her condition finds it difficult to travel outside the city for that

purpose. Ezell would utilize a gun range inside the city of Chicago were one accessible to her.

29. Plaintiff Joseph I. Brown is an honorably-discharged U.S. Army veteran. Plaintiff

Brown served in the Pacific and European theaters during the Second World War, and was

among the liberators of the infamous Dachau concentration camp. Brown is currently the

Chairman of the Marksmanship Committee for the Department of Illinois, American Legion. He

is also the Secretary and Treasurer of the Cook County Rifle League, and instructs a winter

shooting league for junior shooters (boys and girls ages 12-20) that meets at the six-point indoor

gun range located at the Morton Grove, Illinois American Legion Post 134.

30. Plaintiff Brown would like to register one of his guns for possession inside his

Chicago home, but cannot do so until he obtains his Chicago Firearms Permit. Notwithstanding

his unusual expertise and high level of firearms proficiency, Brown must undergo one hour of

formal range training to obtain the Chicago Firearms Permit and register his gun.

31. Plaintiff Brown would also engage in recreational shooting within the City of

Chicago, and promote and provide instruction in the shooting sports, and marksmanship, to his

Chicago neighbors at a local range, if one were made available to him.

32. Plaintiff William Hespen is a retired Chicago Police detective. Hespen is the

registered owner of various firearms, twenty-four of which have registrations set to expire on

October 8, 2010. Hespen must obtain training and apply for a CFP upon the expiration of his

registration certificate in order to continue lawful possession of his firearms.
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33. Plaintiff Hespen would also engage in recreational shooting within the City of

Chicago, and promote and provide instruction in the shooting sports, and marksmanship, to his

Chicago neighbors at a local range, if one were made available to him.

34. Various qualified customers of Plaintiff Action Target have expressed to Action

Target their desire to retain the company to construct gun ranges within the city limits of

Chicago. Action Target refrains from entering into these contracts, and from supplying range

equipment and supplies in Chicago, owing to the ordinances complained of in this action. But for

these prohibitions, Action Target would successfully market its services and products in Chicago

to non-governmental entities.

35. Plaintiff ISRA has long operated a gun range approximately sixty miles outside

Chicago for the benefit of its members and the public at large. ISRA would operate a range

within the City of Chicago, to further its chartered purposes of promoting the shooting sports,

educating the public about firearms, training individuals to become better and safer shooters,

enabling individuals to comply with training requirements such as that recently enacted by the

City of Chicago, and generally serving its members.

36. Plaintiffs SAF and ISRA have members and supporters within the City of Chicago

who require range training in order to obtain CFPs and thus lawfully keep firearms. It is squarely

within the educational and public service missions of SAF and ISRA to provide firearms

training, especially to the extent such training is required as a condition of gun ownership.

37. SAF and ISRA expend their resources advising and counseling current and

prospective Chicago gun owners with respect to Chicago’s gun laws, including the city’s range

training requirement.
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38. Every day, current firearms registrants, including the members and supporters of

Plaintiffs SAF and ISRA, are forced to obtain CFPs to continue exercising their right to keep

arms in the City of Chicago, as registration certificates issued under the previous Chicago

firearms ordinance expire. It is urgent that such individuals immediately obtain the city-mandated

training, lest their firearms become unregisterable and they become subject to criminal penalties.

39. Numerous individuals within Chicago, including the members and supporters of

Plaintiffs SAF and ISRA, urgently require the city-mandated training so that they may timely

obtain CFPs and gun registrations prior to the expiration of the 90-day grandfathering window on

October 12, 2010.

40. To meet these urgent educational needs, SAF has contracted for the delivery of a

modern mobile firearm training facility, ordinarily used by law enforcement personnel, to the

City of Chicago. This mobile range facility, fully compliant with all federal environmental and

safety standards, contains three positions within a forty-eight foot truck trailer. SAF has also

secured a commercial space for the location of this range within Chicago, and plans to secure

additional parking locations so that convenient range training may be provided to gun owners

throughout the length and breadth of the City of Chicago. This range would be operated by SAF

in conjunction with ISRA’s state-registered firearms trainers.

41. But for the criminal enactments challenged in this complaint, SAF and ISRA

would begin educating individuals in the use of firearms, including by providing the training

required by Defendant City of Chicago, utilizing the mobile range within the City of Chicago by

the end of September, 2010, but refrain from doing so for fear of arrest, prosecution, fine and

incarceration of their principals and employees.

Case 1:10-cv-05135   Document 1    Filed 08/16/10   Page 9 of 12

App. 9



10

42. But for the criminal enactments challenged in this complaint, ISRA would seek to

construct and operate gun ranges within the City of Chicago, but refrains from doing so for fear

of arrest, prosecution, fine and incarceration of their principals and employees.

43. But for the criminal enactments challenged in this complaint, Plaintiffs Brown and

Hespen would obtain the mandated gun training in the City of Chicago utilizing Plaintiffs SAF

and ISRA’s mobile facility, and frequent a Chicago gun range for recreational shooting, and to

maintain and improve their proficiency with firearms. 

COUNT I

RIGHT TO KEEP AND BEAR ARMS

U.S. CONST., AMENDS. II AND XIV, 42 U.S.C. § 1983

44. Paragraphs 1 through 43 are incorporated as though fully stated herein.

45. The Second Amendment, which applies against defendant City of Chicago by

operation of the Fourteenth Amendment, secures the right to operate firearms at a range, for

purposes of learning about firearms, gaining proficiency with firearms, obtaining any training

required as a condition of firearms ownership, recreation, and competition; and the right to own

and operate a range for these purposes.

46. Chicago’s laws ban the operation of gun ranges, thereby prohibiting numerous

traditional lawful uses of firearms. The range ban and associated laws also impede gun

ownership itself by frustrating compliance with the city’s firearm registration program and

barring access to useful information and experience inherently necessary to the exercise of

Second Amendment rights.

47. By banning gun ranges open to the public, and by effectively banning the loan,

rental, and borrowing of functional firearms at ranges open to the public, Defendant currently
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under color of law deprives individuals, including the Plaintiffs, of their right to keep and bear

arms, in violation of the Second and Fourteenth Amendments to the United States Constitution.

Plaintiffs are thus damaged in violation of 42 U.S.C. § 1983. Plaintiffs are therefore entitled to

declaratory and preliminary and permanent injunctive relief against continued enforcement and

maintenance of Defendant’s unconstitutional customs, policies, and practices.

COUNT II

FREE SPEECH

U.S. CONST., AMENDS. I AND XIV, 42 U.S.C. § 1983

48. Paragraphs 1 through 47 are incorporated as though fully stated herein.

49. The First Amendment, which applies against defendant City of Chicago by

operation of the Fourteenth Amendment, secures the right to provide and receive education and

instruction in the use of firearms, including the right to provide and receive the training required

by defendant as a prerequisite to owning firearms.

50. By banning gun ranges open to the public, and by effectively banning the loan,

rental, and borrowing of functional firearms at ranges open to the public, Defendant currently

under color of law deprives individuals, including the Plaintiffs, of their right to free speech, in

violation of the First and Fourteenth Amendments to the United States Constitution. Plaintiffs are

thus damaged in violation of 42 U.S.C. § 1983. Plaintiffs are therefore entitled to declaratory and

preliminary and permanent injunctive relief against continued enforcement and maintenance of

Defendant’s unconstitutional customs, policies, and practices.
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PRAYER FOR RELIEF

Plaintiffs request judgment be entered in their favor and against Defendant as follows:

1. An order preliminarily and permanently enjoining Defendant, its officers, agents,

servants, employees, and all persons in active concert or participation with them who receive

actual notice of the injunction, from enforcing Chicago Municipal Code § 8-20-280, barring

operation of gun ranges open to the public;

2. An order preliminarily and permanently enjoining Defendant, its officers, agents,

servants, employees, and all persons in active concert or participation with them who receive

actual notice of the injunction, from enforcing Chicago Municipal Code §§ 8-20-020, 8-20-030,

8-20-080, 8-20-100, 8-20-110, 8-20-140, and 8-24-010, or any other law, as against the ordinary

operation and use of gun ranges open to the public and the loan or rental of functional firearms

within gun ranges open to the public;

3. Attorney Fees and Costs pursuant to 42 U.S.C. § 1988;

4. Declaratory relief consistent with the injunction;

5. Costs of suit; and

6. Any other further relief as the Court deems just and appropriate.

Dated: August 16, 2010 Respectfully submitted,

Alan Gura David G. Sigale (Atty. ID# 6238103)

Gura & Possessky, PLLC Law Firm of David G. Sigale, P.C.

101 N. Columbus Street, Suite 405 Corporate West I

Alexandria, VA 22314 4300 Commerce Court, Suite 300-3

703.835.9085/Fax 703.997.7665 Lisle, IL 60532

Pro Hac Vice Application Pending 630.452.4547/Fax 630.596.4445

    By: ___/s/David G. Sigale/_________________

David G. Sigale
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

RHONDA EZELL, et al., ) Case No. 10-C-
)

Plaintiffs, )
) MOTION FOR

v. ) PRELIMINARY INJUNCTION
)

CITY OF CHICAGO, )
)

Defendant. )
)

____________________________________)

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

COME NOW the Plaintiffs, Rhonda Ezell, Joseph I. Brown, William Hespen, Action

Target, Inc., Second Amendment Foundation, Inc., and Illinois State Rifle Association, by and

through undersigned counsel, and move for the entry of an order:

1. Preliminarily enjoining Defendant, its officers, agents, servants, employees, and

all persons in active concert or participation with them who receive actual notice of the

injunction, from enforcing Chicago Municipal Code § 8-20-280, barring operation of gun ranges

open to the public;

2. Preliminarily enjoining Defendant, its officers, agents, servants, employees, and

all persons in active concert or participation with them who receive actual notice of the

injunction, from enforcing Chicago Municipal Code §§ 8-20-020, 8-20-030, 8-20-080, 8-20-100,

8-20-110, 8-20-140, and 8-24-010, or any other law, as against the ordinary operation and use of

gun ranges open to the public and the loan or rental of functional firearms within gun ranges

open to the public.
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Dated: August 16, 2010 Respectfully submitted,

Alan Gura (pro hac vice appl. pending) David G. Sigale (Atty. ID# 6238103)
Gura & Possessky, PLLC Law Firm of David G. Sigale, P.C.
101 N. Columbus Street, Suite 405 4300 Commerce Court, Suite 300-3
Alexandria, VA 22314 Lisle, IL 60532
703.835.9085/Fax 703.997.7665 630.452.4547/Fax 630.596.4445

      By: /s/ Alan Gura/                                           By: /s/ David G. Sigale/                             

Alan Gura David G. Sigale

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

RHONDA EZELL, et al., ) Case No. 10-CV-5135
)

Plaintiffs, ) NOTICE OF APPEAL
)

v. )
)

CITY OF CHICAGO, )
)

Defendant. )
)

____________________________________)

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN that Rhonda Ezell, Joseph I. Brown, William Hespen,

Action Target, Inc., Second Amendment Foundation, Inc., and Illinois State Rifle Association,

plaintiffs in the above named case, hereby appeal to the United States Court of Appeals for the

Seventh Circuit from the order denying plaintiffs’ motion for preliminary and permanent

injunctive relief, entered in this action on the 12th day of October, 2010. 

Dated: October 28, 2010 Respectfully submitted,

Alan Gura (admitted pro hac vice) David G. Sigale (Atty. ID# 6238103)
Gura & Possessky, PLLC Law Firm of David G. Sigale, P.C.
101 N. Columbus Street, Suite 405 4300 Commerce Court, Suite 300-3
Alexandria, VA 22314 Lisle, IL 60532
703.835.9085/Fax 703.997.7665 630.452.4547/Fax 630.596.4445

      By: /s/ Alan Gura/                                           By: /s/ David G. Sigale/                             
Alan Gura David G. Sigale

Attorneys for Plaintiffs
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describing what irreparable harm is, we could have gone for a

TRO a week ago. We didn't do so out of professional courtesy

to the City, because we wanted to give them an opportunity to

respond. And I feel that what we have here is a case of no

good deed going unpunished, because instead of taking the time

that we've given them to meet the merits of the case, instead

they have come out with some kind of an argument for why the

case should never be addressed.

So respectfully, your Honor, we have irreparable

harm. We believe these are very serious allegations. The

case is ripe. It's ready for decision.

The preliminary injunction might even be suitable

under Rule 65 for combining with a trial on the merits. And

so we would respectfully request that the Court rule on the

issue. We don't really care which judge rules on it, but we

do need to have it ruled on soon, because one thing that we do

not address are the City's deadlines.

The City has deadlines for people to comply with

training requirements. And once those deadlines expire,

people have lost their rights. They have lost their firearms.

And every day that goes by that we don't get relief from this

is a day closer to those deadlines. And, you know, it makes a

huge difference to our clients whether or not they can do this

now as opposed to later.

We don't -- we will be very happy to argue the

App. 62



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

03:22:02

22

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

RHONDA EZELL, et al., Case No. 1:10-cv-05135

Plaintiffs, Chicago, Illinois
August 23, 2010

v. Emergency Motion for TRO

CITY OF CHICAGO,

Defendant.
-------------------------------

VOLUME 1-B
TRANSCRIPT OF EMERGENCY MOTION FOR TRO
BEFORE THE HONORABLE VIRGINIA M. KENDALL

UNITED STATES DISTRICT JUDGE

APPEARANCES:

For the Plaintiffs: Gura & Possessky, PLLC
By: Alan Gura
101 N. Columbus St., Ste. 405
Alexandria, VA 22314
(703) 835-9085

- and -

Law Firm of David G. Sigale, P.C.
By: David G. Sigale
4300 Commerce Ct., Ste. 300-3
Lisle, IL 60532
(630) 452-4547

App. 63



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

APPEARANCES:

For the Defendant: Chicago Corporation Counsel
By: Andrew W. Worseck, and

William M. Aguiar
30 N. LaSalle Street
Chicago, IL 60602
(312) 744-2784

COURT REPORTER: FEDERAL OFFICIAL COURT REPORTER
April M. Metzler, RPR, CRR, FCRR
219 South Dearborn St., Rm. 2318-A
Chicago, IL 60604
(312) 408-5154
April_Metzler@ilnd.uscourts.gov

Proceedings recorded by mechanical stenography; transcript
produced by notereading.

App. 64



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

03:55:13

03:55:17

03:55:21

03:55:24

03:55:27

03:55:31

03:55:34

03:55:37

03:55:42

03:55:46

03:55:47

03:55:52

03:55:56

03:56:00

03:56:04

03:56:05

03:56:09

03:56:12

03:56:16

03:56:19

03:56:21

03:56:24

03:56:30

03:56:35

03:56:38

26

clear Second Amendment violation.

Second, maintaining proficiency with firearms is an

aspect of the Second Amendment right. The Heller Court

specifically noted that a person exercises Second Amendment

rights when they go to a range and practice in a safe place.

We quoted that language. It's very clear.

In fact, the Second Amendment's text itself speaks of

a well regulated militia and the Supreme Court defined that.

I know some people disagreed with the Supreme Court defining

that as meaning the body of the people who are proficient and

well supplied and can practice and know how to use their

firearms. Otherwise the militia is not very well regulated

and not very effective. So all of those things point to the

fact that we do have a fairly severe harm on the Second

Amendment level.

Also, there's a First Amendment issue in this case.

Training and education and learning and familiarization are

all recognized forms of protected speech. The Supreme Court

has made it very clear time and again, most recently in the

Holder case that we cited.

That training is speech. The Fourth Circuit case

that we cited, Edwards versus City of Goldsboro, specifically

held that teaching a class about the carrying of firearms that

is a requirement for the obtaining of the state license is

protected speech. In fact, the Fourth Circuit held that it

App. 65
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occupies the highest rung of First Amendment values.

And so we know here that we're talking about a law

which is designed to and does impact core Second and First

Amendment rights. The irreparable harm, we believe, is fairly

obvious, and I don't see how the City would defend itself on

the merits, even if we get beyond the structure of the

preliminary injunction, TRO-type regime.

In fact, the City's opposition doesn't say a whole

lot, if anything, about the First Amendment claim, the Second

Amendment claim. It's very thin on those points, and we

believe that the reason it's thin is because there's really

not much to say.

I will address some of the other things that they do

say, because I think it merits some response.

THE COURT: Why don't you address what you say --

MR. GURA: Sure.

THE COURT: -- because you need to prove to me

likelihood of success on the merits. You need prove to me

inadequate remedy at law and the irreparable harm.

MR. GURA: Sure.

Likelihood of success on the merits. Here's what the

Heller case had to say. The Constitution secures the right --

I'm quoting here, this is from page 2812 S.Ct. 128 -- line

128.

The Constitution secures the right of the people to
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They're simply saying, you know, Not having access to

this firing range is a core violation of Second Amendment.

MR. WORSECK: And again, your Honor, that's a merits

issue. I think your point about the arbitrariness of

geographical boundaries while may be ultimately not relevant

to the ultimate merits issue is extremely relevant on the

issue of irreparable harm. There the boundaries are

artificial.

If you can go to the nearby suburbs, as your Honor

pointed out, many of the ranges in the suburbs could very well

be closer to your Chicago residence than, you know, a shooting

range on the far North Side of the city, if you live on the

far South Side, then there's no irreparable harm. And any

time and money spent in traveling that short distance is fully

compensable.

Your Honor, another point that plaintiffs completely

ignored, but which we raised in our submission, is the utter

futility of the injunctive relief that they seek. Even if

they got all of the injunctive relief that they're seeking

with respect to the City's ban on gun ranges and any related

provisions on an as-applied basis that might impact one's

ability to transport guns to a shooting range and so forth,

the fact would remain that the City would still have within

its -- the fullest breadth of its powers, the prerogative to

enact the requisite public safety regulations, zoning

App. 67
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regulations, licensing regulations, environmental regulations

and the like.

THE COURT: But have they done that?

MR. WORSECK: They have not done that, because

currently the bans are not lawful. If it were determined that

the bans -- that the ranges needed to be permitted, then the

City would need to pass the requisite statutes, ordinances,

and regulations. That would take, needless to say, a great

deal of time, and plaintiffs seek no relief whatsoever that

would direct the City to do any of that by a date certain.

And even if they tried, they would certainly fail at

that respect with that request, because it would intrude into

core aspects of the City's police power, which they themselves

concede are legitimate in this instance.

THE COURT: What is the rational basis for the ban?

Because you want to have people trained, so if you want to

have people trained in firearms, which is a prerequisite to

get your -- what did you call it, C ...

MR. WORSECK: CFP.

THE COURT: CFP.

If you want to get your CFP and have them trained,

then what's your rational basis for prohibiting the ranges?

MR. WORSECK: There are concerns generally and

certainly with respect to mobile firing ranges operating out

of the back of a truck, with arms being discharged en masse
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and with great frequency at locations in a very densely

populated city like Chicago that has a very serious problem

with gun discharges. I mean, that's no secret to anyone here.

And that would certainly, in our view, pass the at

least reasonable regulation standard, which we think actually

would be the appropriate standard of scrutiny in this case and

would certainly as well pass the more strict and more exacting

standards of scrutiny, whether it be strict scrutiny or

intermediate scrutiny. But again, your Honor, all of that is

going to merits. The applicable --

THE COURT: Well, of course, we have a likelihood of

success on the merits as one of your components.

MR. WORSECK: And that's only one of the three --

THE COURT: Right. I know. So they're saying, We're

going to win automatically because it's strict scrutiny. It's

a core exercise of our Second Amendment right and also our

First Amendment right to be trained, the training itself.

And so I need to hear from you as to -- well, what

standard do you believe should be applied here?

MR. WORSECK: If I may just very quickly, your Honor?

Even if they are completely correct about every merits issue

that they have raised, even if they get complete and total

merits relief at the end of this case, that is only one of the

three factors that they have the threshold burden of

establishing in this TRO proceeding.
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trained to possess. So -- but as I mentioned before, to me,

the most compelling argument under that theory is, I can't

leave the city limits to possess. Which is why I asked these

questions regarding the boundaries, these political

subdivisions which seem to me to be somewhat artificial in

that we could do a Mapquest search, which we just threw in how

many gun firing ranges there were within the courthouse, and I

think we came up with somewhere in the neighborhood of nine or

ten in suburbs within twenty miles or so of the courthouse.

So my question is, what is this boundary of the city

if you put together a statute that says, Go ahead and possess

a gun. By the way you're going to need it registered with us

and you're going to need to have this certificate with us, and

that certificate with us means that you've had your training

at a range, but we're not going to allow you access to any

ranges within our boundaries.

Are you constructively, constructively prohibiting me

from possessing my weapon?

MR. WORSECK: No, we're not. We're simply requiring

that you obtain once every three years an hour of shooting

range training.

THE COURT: Not in the city.

MR. WORSECK: Not in the city. But we're not --

it's --

THE COURT: Based upon the concern that firearms
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being discharged en masse is dangerous.

MR. WORSECK: That is a serious concern that the City

has --

THE COURT: And that's the only thing you've said to

me as far as why you have prohibited firing ranges.

MR. WORSECK: We have the discharge issue. We have

the travel issue. You're going to have people traveling with

the guns to a range. You're going to have them in the cars

that can lead to unfortunate incidents.

THE COURT: How do you --

MR. WORSECK: We obviously --

THE COURT: How do you get the gun from the shop to

the house, if you don't travel with it? Is there some clause

in there that allows you to do that?

MR. WORSECK: There is. There is a provision for the

transportation of firearms, when it is in a broken-down

state --

THE COURT: When it is --

MR. WORSECK: -- unchallenged here. Excuse me?

THE COURT: In a broken-down state. Oh.

MR. WORSECK: And other secured, broken down, not

operable, et cetera.

THE COURT: They're permitted to transport the

firearm in a broken-down state.

Okay. All right. You were talking about irreparable

App. 71
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September 24th. I'm not sure how we could get relief from the

Court before September 24th without seeking the TRO, because

the preliminary injunction is set for October 1st.

THE COURT: Go ahead.

MR. GURA: And --

THE COURT: No, it's his turn.

MR. FORTI: Well, your Honor, let me go back to my

colleague. But I want to say something just following up on

something Mr. Worseck said, again, in perhaps plainer

language. And, that is, the City of Renton and the First

Amendment cases, that's because adult use is the essential

part of the First Amendment. And as you have pointed out

quite nicely, one of the issues you're grappling with, since

the decision in Heller and McDonald, is what is the core part?

Plaintiff would like you to assume that operating

ranges is an integral part of the Second Amendment. No Court

has held that. So the City of Renton case and other First

Amendment cases that talk about adult use are really quite far

afield, because it's very well established that adult use is

an integral part, although albeit on the infringe, I think,

some Supreme Court cases say, but it's an integral part. So

their banning adult uses is completely different than banning

of the firearms.

THE COURT: How so? Can you distinguish it for me?

MR. FORTI: I think I can, your Honor. Because in
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the City of Renton the focus is whether or not adult activity,

which is, as we all know, sort of a euphemism for what goes on

in most likely a gentlemen's club. And the Court has held

that expressive dancing is at the fringes of the First

Amendment, because the dancing is a manifestation of someone's

sense of their body and perhaps played to music.

And the Supreme Court has said repeatedly, you know,

Some of us may not like that, but that itself is protected

speech, the actual dancing.

So if a municipality, like the City of Renton,

decides, We're going to have a complete ban over all adult

use, which is the essential part of the First Amendment, it

makes imminent sense and we would not quarrel with a

prohibition there.

But as you pointed out from the very beginning,

Judge, you're absolutely correct. One of the challenges

presented here is whether the core, as we've said, which is

following McDonald and Heller -- the right to possess a gun in

your home for self defense -- whether this more tangential

requirement of firing range use, whether that's actually part

of the core or not.

So I would think -- and hopefully I've explained it

clearly enough -- that in the City of Renton case, there's no

question. It's uncontroverted that the First Amendment is at

the heart of the adult use club. So, of course, it can't be
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banned.

THE COURT: But the problem is that you have put the

possession, linked the possession to the certification at a

firing range. So you have almost brought it into the core use

by saying, You cannot have this weapon in your home unless

it's certified.

MR. FORTI: Well, we would recognize, your Honor --

and notwithstanding --

THE COURT: Unless you are certified. Excuse me.

MR. FORTI: Right. Notwithstanding the rhetoric of

our esteemed counsel, if the impediment were so high that, in

fact, people could not get their training cards, then

plaintiff might have a valid point. But as we've pointed out

in our papers, based on the discovery to date and our own

research, there are over nineteen ranges within 50 miles of

Chicago. And we think the record will demonstrate in these

papers and when we have a preliminary injunction hearing that

there is relative easy access.

Now, that may not justify why we've got the ban, but

if we're, as Mr. Worseck said, focused on the first prong,

which the plaintiff has the burden of overcoming, which is

irreparable harm, we continue to pose the question. And based

on your prior ruling, there was no irreparable harm two weeks

ago. We would submit there's no irreparable harm today. And,

not surprisingly, on October 1st or whenever we have the
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You will hear testimony from Patty Scudiero, the

City's commissioner of zoning and land use planning and zoning

administrator that the City's ordinance does not provide for

gun ranges, and, therefore, prohibits them.

Ms. Scudiero will further testify that gun ranges are

an intense use, from a zoning perspective, and would only be

acceptable in the city's manufacturing districts, and only

then as a special use approved by the Chicago zoning board of

appeals.

Ms. Scudiero will also testify that allowing ranges

in the city without having proper zoning regulations in place,

which is what plaintiffs are actually seeking here, poses

considerable dangers to the city and its citizens because,

among other reasons, ranges would be allowed to locate next to

or in the vicinity of sensitive areas, such as residential

communities, schools, and churches.

Ms. Scudiero will further testify that there are

other zoning considerations, such as setbacks, parking,

fencing, height that would need to be put in place to ensure

the safety of both the nearby area and those citizens who

actually come to the range to practice.

Ms. Scudiero will further testify that the property

at 6300 South Bell, which plaintiffs propose to place this

mobile range at, is not an appropriate location. Ms. Scudiero

will testify that the neighborhood directly to the west of
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A. Yes, we've done several ranges.

Q. Okay. Let's discuss some of the ranges that you've

installed in Chicago.

Can you please describe some of those?

A. Yes. The U.S. Postal Service at 743 South Canal.

Q. Okay.

A. The Federal Reserve Bank at 230 South LaSalle.

Q. Okay.

A. The Brinks Security range is at 919 South California

Avenue.

Q. Okay. And are there any ranges that perhaps Action Target

did not build but which you either retrofitted or supplied in

Chicago?

A. Yes. I have several estimates out that are pending for --

one is for the federal -- or the federal Air Marshals at

O'Hare in Chicago, and the other is for U.S. Customs and

Border Protection on 610 South Canal.

Q. Okay. Let's talk first about the Air Marshal range.

Have you visited the Air Marshal range?

A. I've been there several times.

Q. Okay. Do you remember the address for that Air Marshal

range?

A. It's 899 Upper Express Drive, Chicago, Illinois, and I

believe it's 60018.

Q. Okay. Can you please describe the structure in which this
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range is located?

A. It's located in an office building, along with the offices

of the Air Marshals and in an office park.

Q. Okay. Now, what is surrounding this office park?

A. On the south side is the runways at O'Hare. On the east

and west, I believe, there's some office buildings for other

companies. And to the north side is I-90, Touhy Avenue, Lake

Park Golf Course and some residential.

Q. Okay. Let's talk about the postal inspector's range. I

believe you mentioned it's at 743 South Canal.

Have you visited that range?

A. I've been there many times.

Q. Okay. What is around that neighborhood?

A. A block away you've got the -- well, across the way is the

Chicago Port Authority offices. There's a children's

playground as part of that building on the north side, which

is an outdoor playground. Across the street from that is a

Holiday Inn, two restaurants. And on the south side of that

building is the Polk Street Pub. I've eaten there before.

Q. Okay. And let's talk about -- there's another range you

mentioned, the U.S. Customs and Border Protection.

Is that -- what's the address there?

A. It's 610 South Canal. It's across the street and one

block south from the postal service.

Q. Okay. And let's talk about the range at 230 South
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LaSalle.

Can you please describe the structure that that's in?

A. Yes. The Federal Reserve Bank, it's a high-rise office

building. Our range is on the seventeenth floor, which I

believe is the top floor, and buildings on both sides are

office buildings, high-rise.

Q. Okay. And just for the record, can you briefly describe

the kind of neighborhood that 230 South LaSalle is located in?

A. Yeah, it's a downtown office district.

Q. Okay. Fantastic.

Let's talk about the Brinks range, and I'd like to

correct the record here. In your declaration you stated that

it was at 4420 South Tripp and today you've corrected that to

919 South California.

Can you please explain how that occurred?

A. Yes. I joined Action Target in 2005. This range was

built in 2003. The address that was in our computer system

for this Brinks range was 4420 South Tripp. That's what I

believed to be the correct range -- or address for the range.

And I called my coworker that sold the range to them, who no

longer works for us, and he corrected me that it was 919 South

California.

Q. Okay. Now, aside from these ranges and these other

issues, have you sold any range equipment to other

governmental entities in Chicago?
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A. Yes. We've sold clearing traps to the FBI for their

offices and Chicago PD has purchased paper targets, steel

targets, tactical breach doors.

Q. Okay. So do you have -- aside from marketing and selling

things to the Chicago Police Department, does Action Target

have any other relationship with the Chicago Police Department

or Chicago police personnel?

A. We do. I'm in contact with them roughly every three to

six months for different reasons. They come out to our law

enforcement training camp in Provo, Utah, which we host. We

had two CPD officers attend two weeks ago, September 13th

through the 17th, and we also had one or two last year, I

believe.

Q. Okay. Are there any events that you hold here locally

that you interact with the police?

A. There are. At least annually I host a two-day shooting

range development seminar where we go over shooting range

development and every year I've had a CPD officer attend. I

believe next week I have one, which is -- it's Tuesday and

Thursday -- or Tuesday and Wednesday of next week.

Q. Now, apart from dealing with Government governmental

entities and security companies, do you market any other --

any commercial ranges?

A. We do.

Q. Have you marketed any commercial ranges in the Chicago
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area?

A. I have. We built Mega Sports in Plainfield, which was

constructed twelve years ago, and I also have pending

estimates out with G.A.T. Guns in Dundee, as well as a new Gun

World range in Lombard.

Q. Okay. In your dealings with your Chicago-area customers,

has the topic of constructing a range inside the city limits

ever come up?

A. It has several times.

Q. Okay. Do you believe that you can sell a range in

Chicago?

A. I do.

Q. Okay. You believe there's a market for selling commercial

gun ranges in Chicago?

A. I do.

Q. Okay. And if Action Target is to prevail in this lawsuit,

will you go ahead and market and sell and install ranges in

the City of Chicago?

A. Yes, we will.

Q. Okay. Does Action Target build any mobile ranges?

A. We do.

Q. Okay. Are they the same as your brick-and-mortar ranges?

What might be the differences or similarities between a mobile

range and a brick-and-mortar range?

A. It's the exact same indoor range equipment. It's just
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scaled to fit in a trailer as opposed to a brick-and-mortar

range.

Q. Okay. Is Action Target currently constructing a mobile

range?

A. We are.

Q. And who might be that customer?

A. I believe it's Las Vegas Corrections in Nevada.

Q. Okay. How frequently are these mobile ranges used, these

things that you see in the industry?

A. They're quite common. I understand that our competitor,

Meggitt, has sold over a hundred of these mobile ranges.

Q. Okay. And have you seen any Meggitt ranges in the Chicago

area?

A. I have. Every year I see one in Wheeling, and it's the

Westin North Chicago Conference Center where we hold the

ILEETA conference, that's the International Law Enforcement

Educators and Trainers Association. And that trailer range is

parked there every year, the last three years, on the -- in

the parking lot, on the side of the hotel, and they use it

every day for live fire.

Q. Okay. Can civilians use mobile ranges?

A. Yes.

Q. Okay. Has Action Target sold any mobile ranges that it

knows to be used by civilians?

A. I'm aware of one, Arms to Bear in Sparks, Nevada.
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type of uses have you found to be compatible with shooting

ranges?

MR. FORTI: Same objection, your Honor. I think

we've only established that this witness can talk about, if

you will, the ingredients that go into the construction of the

range. But he has not -- there's been no foundation

established as to any expertise the witness might have in

terms of talking about the relationship between the range and

the surrounding area.

THE COURT: Right. I think it's -- the proper

objection may be that it's conclusion that is based upon -- of

the compatibility of the neighborhood. He can conclude, based

upon his own experience, where these ranges have been placed.

MR. GURA: Okay. We can ask that.

THE COURT: That he can say, because he's in the

field. So he can certainly say, This is what it's comprised

of and this is where we put them. But he can't make the

conclusion, based upon a 702 expert analysis, that, I believe

that it's compatible because.

MR. GURA: Okay.

THE COURT: So I think that will cure your problem.

Thank you.

MR. GURA: Thank you so much, your Honor.

BY MR. GURA:

Q. Where have these ranges been put? Next to what kind of
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uses have you experienced these ranges being placed?

A. Varied locations. Very popular are strip malls. We've

done several in -- we have one in a Target parking lot next to

a steakhouse and a mattress company. We have another one that

shares a parking lot with a Sam's Club warehouse.

We have a range in Waikiki, Honolulu, Hawaii, which

is right in a popular strip mall right off the beach.

THE COURT: Maybe we all need to go see that one.

MR. GURA: That would be great.

(Laughter.)

THE WITNESS: Another critical one is a federal range

we did in St. Louis, the Federal Reserve Bank. And that range

is rifle rated. It does share a wall with the gym that the

employees use.

BY MR. GURA:

Q. Okay. All these places you've described are commercial in

character.

Does Action Target ever build ranges in a residential

neighborhood?

A. We've done many, yes.

Q. What kind of ranges go into residential neighborhoods?

A. Generally an indoor range, two to three positions or even

one. And I've done one in Miami right off the bay. Estimates

for one in Atlanta, in Milwaukee, and we've done three in

Utah, one in Salt Lake City, one in Park City, Utah and one in
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Mapleton.

Q. And just to clarify when I -- what kind of structures are

these ranges located in, since --

A. It's in the home. It's constructed usually as part of the

basement.

Q. Okay.

THE COURT: I just have a clarifying question.

So when we were just discussing all of the ranges,

the locations, we were not talking about mobile ranges?

THE WITNESS: Those are permanent home ranges.

THE COURT: Permanent ranges.

THE WITNESS: Yes.

THE COURT: Okay.

BY MR. GURA:

Q. You mentioned earlier that cities are often concerned

about noise and parking. Let's talk about noise for a moment.

Have you found -- has Action Target done anything to

address the noise issues in your business?

A. Generally --

MR. FORTI: Objection, your Honor. I don't think

this witness -- a proper foundation has been laid in terms of

his ability to comment on noise, other than what items are

used to construct the ranges, various ranges that he's talked

about.

THE COURT: Okay. I'll take that objection as
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At first, I would welcome, to some degree, the

Rule 52(c) motion by the City, because it inherently concedes

something that we have been saying all along, which is that

this case is ready for a decision on the merits as a matter of

law.

Rule 52(c) states that motions under that provision

are available only during a nonjury trial. And we have always

maintained and continue to maintain that the Court should

invoke Rule 65(a)(2) to advance the hearing to a trial on the

merits for the simple reason that neither party could probably

say anything else about the law here. And we believe that the

law -- both sides believe that the law directs a certain

conclusion.

And so with the City's invocation of Rule 52(c), I

think it's fair to say that we are definitely in a nonjury

trial not merely a preliminary injunction hearing, and that

opens the door for the Court to rule, even in the absence of a

finding of irreparable harm, because the Court could rule one

way or the other that the City either has no defense and its

laws are simply unconstitutional, or it could rule that we

failed to state a claim. And we would -- we would suggest

that that type of decision is available. However, with

respect to irreparable harm, I do believe we have irreparable

harm here. We have several ways of showing irreparable harm.

First of all, I go back to the testimony that we
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found that it was not likely to repeat as a circumstance,

because Mr. Campbell claimed that he was not a drug user, and

so this might have been a little bit speculative to go ahead

and obtain injunctive relief against a police search and

seizure tactic.

Judge Williams, I think, had the better of it in the

dissent stating that, Of course, invasions of personal privacy

inherent in a body cavity search are extreme and perhaps this

is not irreparable with money damages. But be that as it may,

the fact is that I don't think Campbell would have turned out

the same way if instead of merely a very onerous search, which

was the harm there, would have been bodily injury or death

resulting from someone who is not proficient in the use of

firearms.

So I think when we remember what the Second Amendment

is about, we remember that this actually is a matter of life

and death for people and that training is important and it's

so important that the City requires it.

As far as the First Amendment argument is concerned,

we haven't talked a whole lot about that. There's one Fourth

Circuit case that seems to be directly on point. The City in

its pleading surmised, without looking it up, that the

training in that case did not involve the actual firing of a

gun. Of course, it does. We looked at the statute. It was

irrelevant to the issue and very much requires the live firing
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of a gun.

And the Fourth Circuit held -- what is really not a

very controversial point -- which is that training is speech,

and when you train someone in doing something, you are

exercising your First Amendment rights to provide

instructions. Obviously, people at a gun range who are trying

to qualify for the CFP are there to receive instruction.

We are not claiming that there's a First Amendment

right to fire a gun. Of course, that would be silly. Just

like there's no First Amendment to drive a car. However,

going to a driver's license course would probably qualify as

First Amendment activity, and I don't think the City has

really any defense to that.

We could argue much more extensively on the legal

points, which I look forward to doing. The City cannot really

establish any defense in this case, as far as likelihood of

success on the merits. And that is because if we look at the

record, we he see this entire range ban is an afterthought.

We have a lot of conjecture of counsel that this is

necessary to protect the public health and safety, but the

only people who actually didn't say anything about it were the

City Council and the witnesses they heard from. And, again,

the excerpts from the Committee on Police and Fire hearing are

quite telling.

We have here a question -- this is on page 48, line
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THE COURT: Sure. Go ahead.

MS. NEREIM: Okay. Because, your Honor, although

Mr. Gura's correct that Rule 65(a)(2) does allow

consolidation, the case law under Rule 65(a)(2) is very clear

that the parties have to have notice from the Court that the

Court is going to consolidate, in order to prepare their case

and have time prepare their case on the merits. And we have

not had that notice from the Court.

THE COURT: I didn't give it. That's not the posture

that we're in.

MS. NEREIM: Right, and we would be prejudiced if

this --

THE COURT: Right.

MS. NEREIM: -- were, because we would -- for

example, if we knew this was on the merits, we would have had

experts. We would have had amicus --

THE COURT: Right, I understand. Yes, that's not the

posture that we're in. I know where you're at.

MS. NEREIM: Thank you, your Honor.

THE COURT: Okay. Call your next witness.

(Witness takes the stand.)

THE COURT: Hi, right up here.

(The witness was sworn.)

- - -

PATRICIA SCUDIERO, DIRECT EXAMINATION
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Q. Does the Chicago zoning ordinance currently provide in any

way for a gun range?

A. No.

Q. Does the fact that the Chicago zoning ordinance omits gun

ranges mean anything?

A. It means it's prohibited.

Q. Was that your decision to prohibit gun ranges?

A. No, it was the City Council's.

Q. Ms. Scudiero, have you ever been to a gun range?

A. No.

Q. Have you ever studied or read any literature about gun

ranges?

A. No.

Q. What is your understanding, as you sit here today, of what

actually transpires at a gun range?

A. It's my understanding that --

MR. SIGALE: Objection as to speculation.

THE COURT: Sustained. Never been there, so ...

BY MR. AGUIAR:

Q. Ms. Scudiero, do you have any understanding of what

happens at a gun range?

MR. SIGALE: Objection, your Honor.

THE COURT: What's the relevance of that then?

Unless she's had it in her position as far as it coming before

her.
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THE COURT: You don't need to object. His objection

is still standing.

I think that you are on shaky ground. I'll give you

a little leeway, and let's see what she can do.

BY MR. AGUIAR:

Q. Ms. Scudiero, have you reviewed what happens at a gun

range?

THE COURT: That's a fair question.

MR. SIGALE: Okay.

THE COURT: Overruled.

THE WITNESS: Since I was asked to testify, I've been

sort of trying to put my arms around what a gun range does.

I've never been to one.

BY MR. AGUIAR:

Q. What have you determined happens at a gun range?

MR. SIGALE: Objection, foundation.

THE COURT: Foundation, sustained.

BY MR. AGUIAR:

Q. What have you done to put your arms around the idea of

what happens at a gun range?

A. Just from my general knowledge of what people -- what I

imagine what people would do there is they would go there to

either learn how to shoot a gun or practice shooting a gun.

Q. Anything else?

A. I imagine they either bring their own gun there or use a
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gun that's on site.

MR. SIGALE: Your Honor, I'm going to move to strike

any testimony based on speculation, that includes the word

imagine.

THE COURT: Okay. I'm going to let her testify, and

I'll be the judge of whether there's any weight to be given to

it or merit. It's nebulous at this point, so I'll let you

have some leeway to see what you can do with it.

BY MR. AGUIAR:

Q. Ms. Scudiero, based on your understanding that you've

stated here today as to what happens at a gun range, in your

21 years of experience with zoning in the City of Chicago, in

what zoning classification do you believe that a gun range

should be allowed in the city?

A. As with uses that could pose the possibility of being

intense, we would put them in an intensive use category, and

we would ask that they be put into a manufacturing district.

Q. You testified you would think it's an intense use.

What is an intense use from a zoning perspective?

A. From a zoning perspective, an intense use is a use that

could pose a threat to the health, safety, and welfare of our

city's residents. And the way the zoning code works, we have

zoning districts that are created throughout the city where,

you know, the residential uses are for people who, obviously,

they're living there, they're attending school there or church
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there.

The next use category is the business use where

people do their daily shopping, business use also allows for

residential above them. You know, as you leave those

districts, you start getting into more intense uses,

commercial districts, manufacturing districts, plan

manufacturing districts.

We try to keep intense uses into those manufacturing

districts, because they are the furthest point away from the

residents where they live.

Q. Could you please give some examples of what would be an

intense use from a zoning perspective?

A. Certainly. Taverns are intense uses. Rock crushing

facilities are intense uses. Salvage yards, incinerators,

those are intense uses. They're kept at the periphery of the

city normally, so that they are kept away from the residential

areas.

Q. What about adult uses, are they considered an intense use?

A. They are.

Q. What about facilities that have drive-through facilities?

A. Drive-through facilities are considered an intense use, in

as they require a special use permit in all the districts that

they exist throughout the city.

Q. Again, based on your zoning experience and your stated

understanding of what happens at a gun range, why do you think
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a gun range would only be appropriate in a manufacturing

district?

A. It's to keep --

MR. SIGALE: I'm going to object. I'm going to

object -- I don't believe a proper foundation has been laid.

THE COURT: Yes, overruled, based upon what I said

before.

THE WITNESS: The manufacturing districts are, again,

normally the furthest point away from the residential

districts, in order to protect the people who are residing in

the residential districts of the manufacturing -- as I said,

the manufacturing districts house the intense uses throughout

the city.

BY MR. AGUIAR:

Q. And, again, based on your zoning experience and your

stated understanding of what happens at a gun range, are there

any zoning classifications that you do not believe it would be

appropriate to place a firing range in close proximity to?

A. No, other than the M.

Q. Let me rephrase my question.

Based, again, on your experience in zoning --

A. Yes.

Q. -- and your stated understanding of what happens at a gun

range, are there any zoning classifications you would not want

a firing range near?
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A. Any district that would have a residential component to

it, which would be the R districts, the B and C districts also

permit some residential uses.

Q. And why is that?

A. Those districts, the B and C districts specifically,

permit residential uses in them. The C1 and C2 districts

specifically permit residential uses. The C3 district does

not permit it. It's used as buffer between the manufacturing

districts and every other district. There should be some sort

of buffer between all of the zoning ordinance classified

intense uses and its residential communities.

Q. Now, you testified that the only zoning district in which

you believe it would be appropriate to place a firing range in

would be a manufacturing district.

Based on your experience in zoning and, again, your

stated understanding of what happens at a firing range, should

a firing range be automatically allowed in a manufacturing

district, in your opinion?

A. In my opinion, no.

Q. How would it be allowed then?

A. It should be allowed as a special use.

Q. And what is a special use?

A. A special use permit is issued by the Chicago zoning board

of appeals. The zoning board of appeals would review the

case -- it's an additional review -- review the case and do a
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thorough investigation of it and deem whether a special use

permit should be granted for a specific site, and many, many

uses require special uses in the Chicago zoning ordinance.

Q. What use is -- what things require a special use permit?

A. Drive-through facilities throughout the city require a

special use permit, churches in the B and C district require

special use, nail salons, adult uses, taverns in some cases.

Q. You mentioned the zoning board of appeals. What is the

zoning board of appeals?

A. The zoning board of appeals is a group of experts that are

appointed by the mayor, affirmed by the City Council, to serve

on the board. And they meet monthly -- the Board of Appeals

meets monthly and hears requests for variations, special uses,

and appeals.

Q. To become -- or to receive approval to be a special use,

is there a specific procedure that must be followed?

A. Yes, a denial is issued by my department. That denial is

used to file a special use application with the zoning board

of appeals. That special use application is processed by the

board and a public hearing is set for that.

Q. Based on your zoning experience and, again, your stated

understanding of what happens at a firing range, do you

believe that there are any dangers to the City's public

health, safety, and welfare if ranges are allowed to enter the

city without zoning regulation?
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Q. Okay. And do these photographs have any impact on your

conclusion -- or your opinion, excuse me, that 6300 South Bell

is an inappropriate location for the mobile range, from a

zoning perspective?

A. These photographs reinforce that opinion.

Q. Okay. Ms. Scudiero, there's been testimony in this case

that there are firing ranges located within federal buildings

in Chicago.

Does your office have any jurisdiction to enforce the

City's zoning ordinance with respect to those firing ranges?

A. No, it does not.

Q. Why not?

A. The federal government is exempt from the zoning

provisions.

Q. Ms. Scudiero, do you know whether there are firing ranges

at any Chicago Police Department facilities?

A. I have been told there are.

Q. Okay. Again, based on your experience in zoning and your

understanding of gun ranges stated here today, do the gun

ranges at Chicago Police Department cause a problem, from a

zoning perspective?

A. No.

Q. And why not?

A. From what I'm told, those are used by sworn police

officers at the site. The public is not allowed in to use
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Q. And the City Council votes on the proposed ordinance,

based at least in part on your recommendation?

A. I would hope so.

Q. Okay. And you make these recommendations either upon

request or upon an application for a zoning change; is that

true?

A. That is correct.

Q. All right. And with that said, it's correct that you had

no participation in any form in the writing or enactment of

the City's new firearm ordinance?

A. That is correct.

Q. You had no discussion about the new firearms ordinance

with anyone from or on behalf of the City's committee on

zoning?

A. That is correct.

Q. And you had no discussion about the new firearms ordinance

with the mayor or anyone acting on his behalf?

A. That's correct.

Q. Now, for a proposed use in the City of Chicago the zoning

administrator would be contacted to start a review as to the

best and appropriate locations and zoning classifications for

that use?

A. That is correct.

Q. And that zoning administrator is you, correct?

A. It is.
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Q. So you'd be the go-to person?

A. I would be.

Q. All right. Now, as I -- just to clarify from before, you

have no experience with using firing ranges and you've never

been to one; is that correct?

A. That is correct.

Q. And you have no experience or education with either the

structure or the operation of firing ranges?

A. That is correct.

Q. And that's true whether we're talking about a mobile

firing range or a permanent brick-and-mortar-type firing

range?

A. That is correct.

Q. Okay. And you've never in your life investigated firing

ranges for zoning purposes?

A. That's true.

Q. You have no knowledge of firing ranges, other than the

fact that firearms are used there; is that fair to say?

A. Only my personal knowledge, yes.

Q. Okay. Now, the City's zoning code bans firing ranges

completely by not including them in the code as a permitted

use?

A. That's correct.

Q. And the zoning code doesn't mention them and, therefore,

they are banned?
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A. That's correct, they are prohibited.

Q. Okay. Now, you did not have a vote in the City zoning

code's ban on firing ranges insofar as it bans them by failure

to include them?

A. I have no vote.

Q. Correct?

A. Correct.

Q. And you didn't make, with regard to that portion of the

zoning code that excludes firing ranges by omitting them, you

didn't make any recommendations to anybody regarding that

portion of the zoning code, true?

A. That is correct.

Q. And regarding the City's new firearms ordinance, at no

time prior to June 30th of this year did you have a

conversation with anyone regarding the topic of firing ranges

and zoning, true?

A. That's correct.

Q. No City Council members ever contacted you regarding how

other cities are zoned for firing ranges, true?

A. True.

Q. And you have no idea if any other cities in America ban

gun ranges; is that true?

A. That's true.

Q. And you have no knowledge as to -- if a firing range may

or may not emit any noise or fumes or smells. You don't have
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any idea as to -- any knowledge about any of that, as pertains

to a firing range, including whether there are any at all; is

that true?

A. That's true.

Q. And you testified about your concerns about placing a

firing range at 6331 South Bell.

Do you recall a discussion you and I had regarding a

firing range at Area 1 police headquarters at 5101 South

Wentworth?

A. I recall that conversation.

Q. And you recall that we looked on a map, a Google Map,

showing that address, 5101 South Wentworth?

A. I recall that.

Q. And do you recall that across the railroad tracks from

that Area 1 headquarters were four churches and a school?

A. I recall that.

Q. And do you recall the same discussion that we had

regarding the Area 2 police headquarters --

MR. AGUIAR: Your Honor --

BY MR. SIGALE:

Q. -- at 727 East 111th Street?

MR. AGUIAR: Objection, your Honor. He's talking

about Ms. Scudiero's deposition, what happened in her

deposition.

THE COURT: What's the basis for the objection?
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MR. AGUIAR: Foundation here.

THE COURT: It's overruled. He can cross-examine her

about previous statements.

MR. SIGALE: Thank you, your Honor.

BY MR. SIGALE:

Q. Do you recall that discussion, Commissioner, 727 East

111th Street, Area 2 headquarters?

A. I recall the conversation.

Q. And you recall that near those headquarters was the

Smurfit-Stone Container Corporation, the University of

Chicago, and residential housing?

A. I recall the conversation, yes.

Q. And you recall a discussion -- similar discussion about

Area 3 headquarters, 2452 West Belmont Avenue?

A. Yes.

Q. And that in the immediate vicinity of those headquarters

is the Cook County Municipal Court, the Devry Institute of

Technology, Toys"R"Us, Blockbuster Video, and a residential

area?

A. I recall it.

Q. And the same question regarding the Area 4 headquarters at

3151 West Harrison?

A. Yes.

Q. You recall that discussion?

A. I do.
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Q. And we looked at a map and we saw that near there was the

Cook County Criminal Court, the Jens Jensen Public School, and

three churches, yes?

A. Yes, I recall that.

Q. And luckily there's only five area headquarters, because

then I can move on.

But you recall the discussion we had about Area 5

headquarters at 5555 West Grand Avenue, yes?

A. I do recall it, yes.

Q. And you recall that across the street from Area 5

headquarters is a park, a vocational school, and across from

the park is an elementary school, and in that vicinity is also

a residential area, correct?

A. Yes, I recall that.

Q. And you recall that the police academy -- Chicago Police

Academy at 1300 West Jackson is adjacent to Whitney Young High

School to the west and a park to the north?

A. I recall that, yes.

Q. Okay. And you have never heard a complaint, from a zoning

perspective, from anyone representing any person or entity

residing or working near any of those police facilities with

any type of complaint regarding a firing range on those

premises; is that true?

A. That's what I testified, correct.

Q. Okay. And, likewise, you've never heard from anyone
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complaining about a firing range at 230 South LaSalle Street,

743 -- I'm sorry -- 230 South LaSalle, 743 South Canal Street,

610 South Canal Street, or 899 Upper Express Drive, which as

we talked about is up near O'Hare. You've never heard from

anyone complaining about a firing range at any of those

locations, true?

A. That is correct.

Q. In fact, before last week when we had the discussion I was

referring to, you had no idea that there might be firing

ranges at any of those locations; is that true?

A. That's what I testified, yes.

Q. Now, actually, you would recommend that firing ranges be

zoned C3 or higher, which includes the M zones; is that

accurate?

A. I recommended that the firing ranges be considered for the

manufacturing zones. What I said was the only district

that -- of the Cs that didn't permit residential was C3.

Q. Okay. Now, permitted uses in M districts, you said,

include tavern -- taverns?

A. Taverns.

Q. Light industry?

A. Light industries.

Q. Catering offices?

A. Yes.

Q. As well as the other things you testified before?
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Q. How could a mobile range pose a threat to the public

safety?

A. When you talk about a mobile range, you have a facility

that is in the public, as opposed to enclosed in some sort of

building, and traffic management around that facility would be

a great concern to any range master or firearms instructor.

Q. What do you mean by traffic management?

A. Well, you're going to have people coming and going from

that facility and due to the fact of overlapping classes,

numerous people coming for training, bystanders stopping by,

and other unforeseen casual observers would be a great concern

to officers conducting any kind of training.

Q. Are there ways to limit or control some of these problems

you foresee?

A. Certainly.

Q. And what would those be?

A. At a bear minimal [sic], you'd have to have some sort of

permanent fencing that was unable to be seen through. You'd

have to have locations separate from where live fire training

was occurring and classroom training was occurring. You'd

have to have parking lots that were secure, so that people

could remove equipment from their vehicle, transport that

equipment to a training area, and from a training area to a

live fire area. You'd also have a need to have locations for

safe loading, unloading, and handling of weapons.
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Q. I'd like to break that down a little bit with you and ask

you some questions about what you just testified to.

You said there'd need to be permanent fencing. Why

is that?

A. Well, in my experience as a patrol officer, if you look at

construction sites that have temporary fencing, that's

commonly blown over or pushed over. Permanent fencing that is

seated in the ground would reduce that likelihood of the

fencing being comprised.

Q. You mentioned it should not be see-through. Why should

the fence not be see-through?

A. Well, as a firearms instructor, you have a lot of duties.

And that duty is safety to your students, to your firearms

instructors, and to the public.

That being said, as people are curious, like people

are, standing by a fence looking through to see what was

happening there would be of great concern.

Q. You testified that you need a separate location for the

loading/unloading of weapons. Why is that?

A. Loading and unloading of weapons is a great concern to any

firearms instructor, due to unintentional discharges. You

want to make sure that it is in a safe location and that the

students are actually performing the task at hand without

obstruction or without intrusion from bystanders or other

people.
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Q. And where should this location be in relationship to a

range?

A. That would depend on the facility.

Q. Okay. Should it be next to the range or away from the

range?

A. It would be separate from the live fire range, but in the

general vicinity of it.

Q. Okay. Would this area be next to parking or away from

parking?

A. You would want it to be separate from your parking to

avoid people wandering off to their cars when they are

supposed to be concentrating on one specific task.

Q. You also testified about the parking lots need to be

secure. In what way should the parking lots be secure?

A. Well, you'd definitely want participants' cars secured,

due to the fact that there would be assumption that firearms

would be in those cars, and you wouldn't want people worried

about what's going to happen to their cars when they are using

firearms in training.

Q. So there would be a threat to the people -- potential

threat to people who are coming to the range?

MR. GURA: Objection, calls for speculation.

THE COURT: Overruled. I'll allow him to testify

based upon his understanding.

THE WITNESS: There would be assumption that firearms
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THE COURT: Right, so that's actually relevant so

overruled.

THE WITNESS: I'm sorry. Could you repeat the

question, sir?

BY MR. AGUIAR:

Q. If guns are transported in a broken-down state to this

site, is there a safety concern for people going to the range?

A. Yes.

Q. And what is that concern?

A. Victims of crime.

Q. What do you mean by that?

A. A facility that's known as a live fire range is assumed

that weapons will be transported to and from that facility,

which could substantially increase the people going to and

from that vicinity as people for victims of crime for people

who want to obtain firearms.

Q. And based on your experience with the Chicago Police

Department, even if people aren't transporting their firearms

to the range, is there a safety concern for those people?

A. Well, there's assumption that they would be --

Q. Assumption by whom?

A. By the potential offenders.

Q. So they would be a safety risk for them?

A. Certainly.

Q. Are you aware that one of the locations that plaintiffs
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proffer --

THE COURT: No, no, he can proffer for his record,

right, so he did.

MR. AGUIAR: One moment, your Honor.

Nothing further at this time, your Honor.

THE COURT: Okay. Cross-examination?

MR. GURA: Sure. Thank you.

- - -

DANIEL BARTOLI, CROSS-EXAMINATION

BY MR. GURA:

Q. Good afternoon, Sergeant Bartoli.

A. Good afternoon.

Q. Sergeant Bartoli, obviously, you're a police officer. You

testified that you've been on patrol before.

Have you trained with firearms yourself as part of

being a police officer?

A. I have.

Q. Why do you train with firearms?

A. In the event that I have to use them to protect my life or

someone else's life.

Q. Is it fair then to say that if you don't train

sufficiently with firearms you may not be in a position to

adequately defend yourself or other people?

A. Yes, it would be fair to say that.

Q. And is it also fair to say that training also helps
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prevent accidents?

A. Yes, it would be fair to say that.

Q. Okay. Is training -- strike that.

Is proficiency with firearms a perishable skill?

Is -- does the training have to be maintained at a certain

level?

A. Yes, it does.

Q. Okay. And so -- and does it matter how much a person is

trained with a firearm?

A. It depends on the person.

Q. Okay. But is there usually a correlation that -- it's

true that the more training a person has the safer they are

with firearms; is that a fair statement?

MR. AGUIAR: Objection, your Honor.

THE COURT: Basis?

MR. AGUIAR: Are we talking about members of the CPD

training or members of the public?

THE COURT: So is it a foundation objection?

MR. AGUIAR: It's a vague ambiguous foundation.

THE COURT: Okay. Sustained.

BY MR. GURA:

Q. If a police officer hypothetically would train for one

hour every three years with his or her firearm, would that

officer be less or more safe than an officer who trains one

hour every year?
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MR. AGUIAR: Objection, relevance, your Honor.

THE COURT: I think it's outside the scope of what

his testimony is. So that's sustained. It may be relevant to

your argument.

MR. GURA: Sure. Well, I think it's a fair point. I

can move on.

THE COURT: Well, you all think everything is

relevant. It's just whether it comes from this person on the

stand.

MR. GURA: Sure, sure.

THE COURT: So that's been our issue the entire

preliminary hearing.

MR. GURA: Well -- I really want to advance this

quickly, so I'll try to move on as quickly as I can, your

Honor, and not argue forever on these things.

Let's just clean up the record a bit here, Officer.

BY MR. GURA:

Q. You testified that there is a police firearms range in

every one of the area headquarters, as well as the training

academy; is that correct?

A. Correct.

Q. Okay. And just for the record, it's true that the Area 1

range exists at 5101 South Wentworth?

A. Correct.

Q. How many lanes exist? How many shooting positions are at
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that location?

A. Five.

Q. And it's true then that the Area 2 range is located at

727 East 111th?

A. I -- yes, I would assume that's the address, yes.

Q. And how many lanes are there --

A. Five also.

Q. Five.

And Area 3, the Area 3 range, is that located at

2452 West Belmont?

A. Yes.

Q. And how many lanes are there?

A. Five.

Q. The Area 4 headquarters range, is that located at

3151 West Harrison?

A. Yes.

Q. And how many lanes are there?

A. Five.

Q. How about the Area 5 headquarters on 5555 West Grand, is

that where the range exists for Area 5?

A. Yes.

Q. And how many lanes are there?

A. Five.

Q. And finally at the training academy at 1300 West Jackson,

there's a gun range there as well, right?
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A. Yes.

Q. Okay. And how many lanes exist there?

A. There's two ranges, ten lanes each.

Q. Two ranges at ten lanes each.

So you've testified there are, I guess, twenty lanes

at the West Jackson. And then, I guess, a total of 45 lanes

total that the Chicago Police Department has for its officers

to train at, correct, if we have five each in Areas 1 through

5 --

A. Yes.

Q. -- that's 25?

A. Yes.

Q. Okay. Is this a sufficient number of lanes to train and

keep qualified the Chicago police force?

A. I believe no.

Q. And, in fact, the Chicago police have been looking at

adding range capacity recently; is that correct?

MR. AGUIAR: Your Honor, outside the scope of the

direct.

MR. GURA: Oh, this goes to --

THE COURT: Overruled.

THE WITNESS: Yes.

BY MR. GURA:

Q. How many more lanes do the Chicago police require for its

13,500 officers?
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Do these ranges impact the existing neighborhoods in

which they are located in any negative way?

A. I don't believe they do.

Q. Now, as far as civilian training for people seeking a

Chicago Firearms Permit is concerned, is it just anybody who

can provide the training, or is there a requirement under the

law as to who can provide the training?

A. I'm pretty sure there's a requirement.

Q. And what's that requirement?

A. It's a certified firearms instructor, but I don't exactly

recall who certifies --

Q. Certified by whom, you don't recall?

A. It's a state certified, but I don't recall who.

Q. Are you aware of what is required to become a state

certified instructor in Illinois?

A. I know -- I'm aware of what certifies you as a law

enforcement firearms instructor in the State of Illinois.

Q. Okay. And what is that?

A. You have to take a 40-hour firearms instructor course.

Q. Okay. And who provides that certification?

A. There's different entities that have their lesson plans on

file with the Illinois Law Enforcement Training Boards and

Standards that can administer that 40-hour course.

Q. Okay. And, in fact, isn't it true that a person has to

apply to be a police officer, essentially, in order to take

App. 121



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:59:22

02:59:26

02:59:29

02:59:33

02:59:36

02:59:39

02:59:42

02:59:46

02:59:47

02:59:51

02:59:55

02:59:56

02:59:58

03:00:00

03:00:03

03:00:05

03:00:10

03:00:11

03:00:15

03:00:16

03:00:19

03:00:24

03:00:27

03:00:31

03:00:33

308

harm. Number 1, people with guns are unable, they are

discouraged from training with their guns, and maintaining

proficiency. That leads to death and injury and all kinds of

tragedies when Second Amendment rights are violated.

Number 2, obviously, there's discouragement in terms

of people being able to access the training, which is a

prerequisite to the very possession of a firearm in one's

home.

And, here -- I know the Court's been skeptical of

Andre Queen's declaration, but I'm going to try one more time

just to briefly state for the record -- that the issue is not

the harm that the law has on Queen's business. The issue is

that he testified that people are discouraged. In his

experience -- he knows the market -- the cost and expense of

traveling outside the city impacts people's desire and

willingness to do it and the testimony is, I think, conclusive

as to that.

And, finally, before I forget, of course, there is

the First Amendment harm. And, again, this is not something

on which there is a lot of law and sometimes these issues are

not as interesting to the public as Second Amendment issues,

but we do have very good authority from the Fourth Circuit in

Edwards versus City of Goldsboro, where the Fourth Circuit

actually reversed the judge that I clerked for.

THE COURT: But you weren't clerking for him --
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MR. GURA: No, no that was after my time.

Where again you had a police officer who was

retaliated against for teaching a gun training class for

people who wanted to obtain a North Carolina permit to carry a

handgun.

And the Court said, Look, we know that the First

Amendment protects training. This is training. This is the

highest level of protected speech. And just because it's

demonstrative and just because it involves weapons doesn't

change that analysis.

And so I -- you know, the City keeps saying, Well,

firing a gun is not protected by the First Amendment. And, of

course, I agree with that. We agree with that. Of course,

the First Amendment doesn't protect any kinds of conduct as

such. But when conduct is expressive, then it's protected and

there's, you know, tons of case law on that. And there's

really -- the only response they had to the Edwards case was,

Well, we presume, presumably, that there was no firing of guns

involved in that case. Well, the North Carolina general

statutes say differently.

So I think we have a First Amendment harm as well.

And then, as we know, when the First Amendment is implicated,

the irreparable harm is presumed. I am not aware of any case

law right now that talks about whether there's a presumption

of harm in the Second Amendment field, when a Second Amendment
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right is violated. But, your Honor, I would submit that given

the Supreme Court's language in describing the interests

protected by the Second Amendment, it is fair to suppose that,

yes, when Second Amendment rights are violated, there is

irreparable harm.

And, finally, there's not much to say about the issue

of the public --

THE COURT: Well, are you using the Renton argument

for the First Amendment analysis as well, saying essentially

because they can't train within the city's borders, because

there is no place within the city's borders, they can't

discuss the training of the firearms within the city's

borders?

MR. GURA: The Renton argument goes to both the first

and Second Amendment arguments. It goes to the First

Amendment argument to the extent that training -- it's not a

matter of simply discussion. What's banned here is not

discussion. We agree with the City. They haven't banned the

four-hour classroom aspect of it, when, I suppose, we should

be pleased with that.

But the -- but they did ban sitting down with an

instructor who is showing a person how to operate a firearm.

That is training and that is banned. And so since that is

protected First Amendment activity, just like the Court found

certain adult establishments are protected First Amendment
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activity, it doesn't have any less protection than those adult

establishments.

And so if you want a zone for any secondary effects

that might exist, you can do that, so long as there is no

total elimination of the ability to conduct it.

Renton is also relevant for the Second Amendment

argument, because it's a general principle of constitutional

law that zoning is an authorized and appropriate manner of

regulating land uses. The Supreme Court upheld that back in

1926. Nobody contests that today. Certainly we have no

position on that.

But just like any other kind of regulation, it can't

be stretched to outright prohibit the exercise of a

constitutional right, and so in the zoning field, Renton

controls both. If you have a right to do it, you should be

able to do it somewhere.

Now, the City has the ability and the power to study

it, to make findings, to make conclusions, to have

Ms. Scudiero think about the matter some more, perhaps have

some conversations with the City Council, and come to an

ordinance that we might never challenge in a billion years.

But that's not what they did. What they did is enacted a

complete ban.

And, finally, the public harm. I don't think there's

much else to say about it. The City acknowledges that people
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ranges in Chicago --

THE COURT: Well, no, they need to transport their

guns, right, in order to go to other --

MR. WORSECK: Well, they would transport them to the

suburbs; they wouldn't transport them to a single spot in the

city where --

THE COURT: So you're not arguing that the

transportation of the gun itself is the harm?

MR. WORSECK: It's a combination. It's the

transportation and the congregating.

You heard from --

THE COURT: Well, you can't really argue just the

transportation, because they have to leave the city with their

guns as it is.

MR. WORSECK: Well, Sergeant Bartoli testified that

one of the concerns with gun ranges is theft, and criminals

will case out the range and they will take note of the cars

coming and going, assume that those cars have weapons in them.

So once the patron leaves the range, who knows what's going to

happen once they get a few blocks away? They could --

THE COURT: Based on what? He didn't give us any

examples of that, any studies of that, any incidents that

occurred under his watch, right?

MR. WORSECK: I believe he said based on his

experience that the theft of arms is a very serious problem in
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a guard, a CPD officer. The people using the ranges, police

officers, are highly trained. They are professionals. You

heard about the hour -- the 80 hours of training that recruits

go through.

THE COURT: Okay. So the one harm so far that you've

elucidated, on shaky ground, is that someone may steal

weapons, criminals may steal weapons outside of the range.

MR. WORSECK: Well, there's also --

THE COURT: Summarize your other facts that you've

presented.

MR. WORSECK: There's also the issue of congregation

at the range itself. We heard lots of testimony about the

serious safety issues that plopping down a mobile trailer in a

parking lot are going to present, in terms of security and

safety, not only of the patrons of the site, but of passersby,

interested parties, employees of the businesses on the site,

customers of the businesses on the site, all being around a

place where guns are being transported, carried, congregating,

and shot.

And the thing to keep in mind, your Honor, is even if

the plaintiffs are going to supply the weapons at their mobile

range, there's no guarantee, and they have no protocol in

place for ensuring the customers don't bring weapons to that

range.

But even more importantly, the injunction they are
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seeking in this case is an injunction of the ban in toto.

That would allow any entity to come into the city and open up

a shooting range and run it the way they want to run it

without any supervision by the City.

So the fact that the plaintiffs may think they are

doing themselves a favor by supplying the guns, rather than

having the patrons bring them, provides no assurance that some

other operator wouldn't require the patrons to bring their

weapons. And then, again, you would have the same problems

with transportation and congregating at the range site.

And the connection, your Honor, between

transportation and the ban on ranges itself is something that

the plaintiffs' scope of relief acknowledges itself. They are

not seeking just an in toto ban on gun ranges. They are

seeking an injunction against numerous other provisions in the

City's ordinance, including the transportation ban and the

restrictions on carrying guns outside your home and the

requirements of having a CFP and registered firearms.

They realize that they need to open those floodgates

in order to get the kind of relief they want to have in terms

of having people come to the range and use the range.

And, you know, the problems of congregating with

weapons are very serious, because they -- and this is

testimony that was elicited in the City Council -- they will

turn -- there's a strong likelihood that every day
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interpersonal conflicts will turn violent, if people have

guns. Where two people are arguing in a parking lot may just

result in some fisticuffs, or maybe not even that, if people

have weapons, tensions escalate, fears escalate, and you can

have deadly consequences. That was evidence from numerous

witnesses and the findings themselves of the City Council that

was presented before the City Council.

And Mr. Pearson himself, again, testified that if

they had problems, they would call the police. That is an

imposition on the CPD. It places CPD officers at risk.

There's no reason why they should be called out and that

burden should be put on the City to police these mobile ranges

in parking lots, when the plaintiffs have not -- as I think

was very clear from Mr. Pearson's testimony -- not come

anywhere near -- anywhere close to doing the proper homework

for setting up these ranges safely.

Your Honor, on the First Amendment issues that have

been raised in this case, plaintiffs, they made the argument

in their closing, they've made the argument in their briefs,

they have put on no evidence of a First Amendment case.

There's no evidence that speech rights or education

rights or training rights are being denied by anyone on the

City's ban on shooting ranges. The only thing that's barred

is the discharge of a gun. Discharge is not speech.

Mr. Gura said, Well, we submit -- we agree that the
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I know what they are asking, but, I mean, the scope of -- I

can't order the City to do something except to say that the

injunction would be that you must permit a firing range within

the City. Let's say that's the ruling.

Then wouldn't you have all of your normal remedies in

zoning and all of your other challenges to him? What I'm

saying -- I know that wouldn't make you happy, Mr. Gura. You

want me to say everything has got to come in regardless. But

isn't that the practical impact of what would happen here?

MR. WORSECK: Well, assuming that the City would have

the full breadth of its normal powers under the zoning code,

the building code, et cetera, to police the public safety,

health, and welfare, we would have to ask basically, What's

the point of granting an injunction on a preliminary basis if

the range isn't even going to open? I mean, really, why are

we even here, if that's all that would happen? There's really

no point.

The consequence that would flow from that is that it

would force the City to start, perhaps, drafting

regulations --

THE COURT: Right.

MR. WORSECK: -- which all of our declarations that

we've submitted into evidence from the various representatives

of City departments establish will take months.

These departments need to investigate the issue.
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They need to familiarize themselves with the issue. They need

to research other jurisdictions. They need to prepare their

own regulations. They need to go before City Council

committees, they need to be passed by City Council. That will

take months, if not more than twelve months.

And there's -- it would be improper to put the City

to that burden on a preliminary basis in the context of a

preliminary injunction ruling. If the range isn't going to

open, yet, the City would start -- would be put to the burden

of developing regulations, that is basically giving the

plaintiffs the ultimate relief that they would seek. And

that's something that should await final judgment on the

merits. It should not be ordered on a preliminary basis, when

the plaintiffs would not be getting any benefit. The range

would be closed, and no one would be getting trained.

And, your Honor, with respect to the mobile range,

that's a separate and distinct harm that would beset the City,

if you were to grant the preliminary injunction. And, again,

it's clear from the testimony that the plaintiffs have simply

not done their homework and have not taken this seriously. I

mean, they really haven't.

And it shows, also what will happen when you don't

have regulations. It's only because the plaintiffs filed the

lawsuit and your Honor granted discovery that the City was

able to learn anything about this mobile range.
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site you're operating in are very much important to how your

safety protocol is going to look.

Plaintiffs are waiting for you to rule, and then they

will get around to developing their safety protocol. That has

things exactly backwards. They should be presenting to your

Honor a coherent vetted safety plan now, so that your Honor

can see if that would be appropriate. They're instead waiting

for you to rule, and then hopefully they will get around to

it.

The operators of the range itself, your Honor, are

very problematic. The SAF has no experience at all with

running any sort of shooting range, but it was the SAF who

took it upon itself to pick these two sites in the city as

being good locations for a mobile shooting range. Ms. Versnel

thought it was appropriate to sign a contract with Accurate

Perforating, even though that company has a hundred employees,

there are eight other businesses that operate on its property.

THE COURT: But the testimony was that these mobile

ranges are next to Sam's Clubs and residences and shopping

malls and in parking lots, and there's not been any

difficulties with them in those places. That was not

challenged in any effective way, right? That -- that's the

way it stands right now from the first witness we heard from.

MR. WORSECK: I believe that testimony was about

stationary ranges, your Honor.
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THE COURT: No --

MR. WORSECK: Being --

THE COURT: -- about some of the mobile ranges being

next to places that were businesses. I mean, there's not been

a conclusion from anyone that a mobile range next to a

shopping mall is dangerous. I haven't heard that testimony.

MR. WORSECK: We -- what we have in this case on the

facts, your Honor, are the two sites that plaintiffs have

chosen. We're not talking about shopping malls. We're

talking about --

THE COURT: No. What we have on the facts is a man

who stood here and told this Court that those mobile ranges

are placed in places where there's high-traffic area, and it

goes against your argument that it's so dangerous to place one

of these here, and that they don't have any problems with it.

Then we have two locations proposed where they can go

and conjecture as to whether it's going to be placed in one

angle or another angle, near the railroad tracks, near the

residences, et cetera, but not one bullet has left those other

ranges and caused harm to anyone. Those are the facts.

MR. WORSECK: Well, your Honor, we don't know,

because the plaintiffs haven't presented their safety plan,

how they would run the operation at these two sites. And

Mr. Hart, who I believe your Honor is referring to, did not

pick these sites. He did not pick this range. That was
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She has her CFP. She has her gun. She is perfectly entitled

and able to exercise her right to self defense in the home.

Your Honor, one final point I would like to make, and

this goes to the last factor of the preliminary injunction

analysis. And that looks at the harm to the public interest,

as essentially distinct from the harm to the City.

We think there's a lot of overlap between the two.

The harm to the public would be the exact same harms that

would beset the City by allowing this mobile range to open, by

allowing ranges in general to open. But even beyond those

there is a separate and distinct harm to the public interest,

and that is that an injunction, especially on a preliminary

basis, would take issue with the kind of city that Chicago is

as a city.

And I'm not talking about a city that has vigorous

gun regulation, but I'm talking about Chicago being a city

where businesses and enterprises are highly regulated.

Chicago has determined, through its City Council, that having

a vigorous regulation -- zoning regulations, building code

regulations, environmental regulations -- of businesses is the

best way to have optimal public health, safety, and welfare in

the city.

Chicago is not Houston. The plaintiffs like to say,

Well, Houston doesn't have zoning, and they get along just

fine. Chicago is not Houston. Chicago has determined that
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regulations lead to more public health and welfare than no

regulations.

Even with respect to First Amendment conduct in the

city, Chicago has vigorous regulations. For instance, if you

want to hold a parade downtown or anywhere in the city, you

need to go through a permitting process. And, of course,

we've talked earlier about adult uses. Those are highly

regulated in the city.

But by allowing ranges to operate without any

regulation by the City, the Court would be acting contrary to

the decision of the people of Chicago that they wish to live

in a city that has regulation. And that would be directly

contrary to the legislature's judgment that business and

activities taking place be ordered and regulated.

And we pointed this out in our response brief, but

Judge Gottschall found exactly this kind of harm to the public

interest to be grounds for counseling against preliminary

injunctive relief.

THE COURT: In what case?

MR. WORSECK: That is in the Aircraft Owners case,

your Honor. We cite that in our response brief.

Your Honor, I just want to close with, again, on the

five factors of the preliminary injunction analysis, the

plaintiffs make an argument only with respect to one.

We think at most it's an open question on likelihood
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